SUPREME COURT OF NIGERIA
22ND SEPTEMBER, 2006. SC. 147/2002
CORAM:- S. M. A. BELGORE CJN, U. A. KALGO, N. TOBI,
M. MOHAMMED, W. S. N. ONNOGHEN, JJSC

THE ATTORNEY-GENERAL OF  ............. APPELLANT/

LAGOS STATE CROSS RESPONDENT
AND

1. EKO HOTELS LIMITED ..., RESPONDENTS/

2. OHA LIMITED CROSS APPELLANT

ACTIONS - Locus standi - Companies - Tribunal of Inquiry - Where set
up to investigate matters - Affecting the shares of a limited liability com-
pany - Respondent companies have locus to sue - As the decision of the
Tribunal may affect them (H1)

APPEALS - Issues - Concurrent findings - Tribunal of Inquiry - Ques-

tion of whether it is a quasi-judicial body - Is one of fact - That was

concurrently determined by the two lower courts - And no cause was
shown to warrant a departure - From the concurrent findings (H2)

COURTS - Judicial review - Tribunals - As rules of natural justice - Are
now to be observed by all bodies - It is no longer necessary - Differen-
tiating between their nature - As all tribunals are to observe rules of
natural justice - Be they judicial or executive bodies (H3)

CONSTITUTIONAL LAW - Dictatorship - Lagos State Tribunals of In-
quiry Law - Section of it - That made no provision for review or appeal
- Is an enthronement of dictatorship - And glaringly unconstitutional (H4)

COMPANY LAW - Shares - Company and Allied Matters Act - Matters

arising therefrom - Fall within Federal High Court's exclusive jurisdic-
tion - And any State legislation on such matters - Is unconstitutional (H5)
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APPEALS - Issues - Competence - An issue that is not backed by any
ground of appeal - Is incompetent - And will be struck out (H6)

APPEALS - Preliminary objection - Against cross appellant’s ground 1 -
,As being based on obiter dictum - And being a new issue requiring leave
of court - Is not substantiated (H7)

LEGISLATION - Companies - Shares - Legislative competence of a State

.- Where a State Law mandates a Tribunal of Inquiry - To carry out a
‘function outside the Governor’s legislative competence - That law is
ultra vires (H8)

COMPANY LAW - Shares - Constitutional law - Where State Govern-
'ment has lost its status - Of majority shareholder in a company - Staff of
and that company - Ceased to be part of that State’s public sector - And
are out of reach of a Tribunal of Inquiry (H9)

:CONSTITUTIONAL LAW - Rule of law - Accountability - The desire to
enhance accountability - In the psyche of the nation - Should not autho-
rize State organs - To act beyond their constitutional limits (H10)

FACTS

Before the Federal High Court Lagos, the plaintiffs/respondents
filed an action against the defendant/appellant by way of originating sum-
mons. The 1st respondent, Eko Hotels Limited was incorporated in 1972
“as a private limited liability company. Appellant, the Lagos State Govern-
'ment was owning the majority shareholding of 51% while the 2nd re-
spondent owned 49% thereof. On the 30th day of January, 1997, appel-
lant disposed of 26% of its shares by sale to the 2nd respondent. Thus
appellant became a minority shareholder while the 2nd respondent be-
‘came the majority shareholder in the 1st respondent. However, on the
23rd of August, 1999, appellant published a Lagos State Legal Notice No.
10 of 1999, setting up a Standing Tribunal of Inquiry into the Sale and
Acquisition of Shares of Eko Hotel in 1997. This was pursuant to powers
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conferred on the Governor by s. 12 of the Tribunals of Inquiry Law,
Cap. 190, Laws of Lagos State of Nigeria, 1994. In the execution of its
job, the Tribunal issued warrants of arrest against 4 withesses who were
staff of 1st respondent for failing to come and testify. As a result, 1st
respondent’s Company Secretary was arrested.

It was at this stage that the respondents filed this action which
sought to establish inter alia, that matters related to shares of a company
are outside the jurisdiction of the Lagos State. They fall within the Exclu-
sive List of the National Assembly as provided by the 1999 Constitution.
That it is only the Federal High Court that has exclusive jurisdiction in
this matter and not the Lagos State Tribunal of Inquiry. The trial Federal
High Court found in favour of the respondents. Appellant’s appeal to the
Court of Appeal being dismissed, he has further appealed to the Supreme
Court.

ISSUES FOR DETERMINATION

1. Whether the respondents had the necessary locus standi to main-
tain the action against the appellant.

2. Whether the Tribunal of Inquiry set up by the appellant via
Legal Notice No. 10 of 1999 was a quasi-judicial body liable loan order of
prohibition.

3. Whether the terms of reference of the Tribunal of Inquiry com-
plained about by the respondents pertain to civil causes or matters arising
from the operation of the Companies and Allied Matters Act.

4. Whether the lower court was right in holding that Legal Notice
No. 10 of 1999 was null and void having regard to its finding that terms
of reference No. 4 in the said Notice is within the internal affairs of
Lagos State Government.

5. Whether the Lagos State Government can in 1999 validly set up
a Tribunal of Inquiry, pursuant to Tribunal of Inquiry Law. Cap 190
Laws of Lagos State to inquire into the conduct or affairs of persons
who at all material times relevant to the enquiry, were officers in the
public service of the state.
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HELD (Unanimously dismissing the appeal @NOGHEN JSC)
ACTIONS - Locus standi - Companies
1. All are agreed that thé'tespondent is the company whose shares are
the subject-matter of the inquiry to be conducted by the Tribunal of
B Inquiry established by the Lagos State Government vide Legal Notice
No. 10 of 1999 while the"2respondent is the majority shareholder of the
shares of thesirespondent having acquired 26% of the shares of the
appellant and that the terms of reference of the Tribunal of Inquiry are
concerned with the shares of th&rgéspondent particularly those pur-
chased by 2 respondent from the appellant. It is therefore very clear
that the respondents’ interests are squarely within the terms of reference
of the Tribunal of Inquiry and that the determination of recommendation
of the Tribunal of Inquiry on any of the terms of reference may one way
Dor the other have effect on the civil rights and obligations of the re-
spondents and therefore | hold the view that the court below is right in
holding that the respondents have locus standi to institute the action par-
ticularly as the interests of the staff or officials of the respondents con-
Everge, in the instant case, with the interest of the respondents. In conse-
quence | agree with the submission of learned counsel for the respon-
dents on this issue and resolve the same against the appellant.
(p. 3250 E)
F
Issues - Concurrent findings
2. Having regard to the facts of this case | agree with learned counsel for
the respondents that the question as to whether or not the Tribunal of
Inquiry is a quasi-judicial body is a question of fact which the trial court
and the Court of Appeal had to enquire into and duly determined, based
on the facts as contained in the affidavit evidence on record. | hold the
further view that the findings qualify in law as what we term concurrent
findings of facts which the law has further settled that this court will not
H normally interfere with unless the appellant satisfies this court that the
findings so made by the lower courts are perverse or were made errone-
ously or were arrived at through a wrongful evaluation of the facts or the
applicable law.
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The next sub-issue for determination is whether learned counsel
for the appellant has shown sufficient cause why this court should de-
part from the concurrent findings of the two lower courts on the ques-
tion of quasi-judicial status of the Tribunal of Inquiry. The answer to that
is clearly in the negative particularly as in nowhere in the briefs ofthe
appellant has learned counsel for the appellant demonstrated that the find-
ings of fact by the lower courts is perverse or was made erroneously or
was arrived at through a wrongful evaluation of the facts disclosed in the
affidavits or the applicable laws thereto as laid down by this court. c
(pp. 3253 E/ 3254 C)

COURTS - Judicial review - Tribunals

3. By the way, is it not now anachronistic for one to continue to pro-
pound the dichotomy between judicial/quasi-judicial and administr&tive
or executive bodies for the purpose of judicial review particularly when
all such bodies are now required to observe the rules of natural justice in
the discharge of their duties? See the case of Ridge v. Baldwin [1964]
A.C. 40 and others which decided that if a Tribunal of Inquiry inghe
exercise of its power to investigate and recommend determines ques-
tions that affect the rights of individuals or | may add, corporate entities,
it is under a duty to act judicially and is thereby subject to judicial review.

I however agree with learned counsel for the cross appellantfé that
as far as the applicability of the rules of natural justice to Tribunals of
Inquiry is concerned the dichotomy between administrative and judicial
or quasi-judicial Tribunals of Inquiry has long been consigned to the
rubbish heap of legal history, the new trend being that such bodies, how-
ever described, must obey the rules of natural justice performan%e of
their duties; they have the duty to at least act fairly. (pp. 3254 F/ 3275 B)

Dictatorship - Lagos State Tribunals of Inquiry Law

4. The law arrogates to the Governor of Lagos State judicial pdwers
equivalent to the powers exercisable by a High Court in its judgment but
unlike the High Court judges’ decision which is constitutionally subject
to appeal not only by the loser put also an interested party, the decision of
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his counterpart, the Governor of Lagos State, is not subject to appeal - it
is as it were final, not even the Supreme Court of Nigeria can take a look
at it!! It is with this background knowledge that the submission of learned
counsel for the appellant that the Tribunal of Inquiry set up under Legal
g Notice No. 10 of 1099 and as empowered by Cap. 190 of the Laws of
Lagos State of Nigeria 1994 is administrative and therefore not subject to
judicial review by way of an order of prohibition becomes very wortri-
some indeed particularly as it is a sure way to enthrone dictatorship of
the highest order in a democratic society governed by a constitution and
the rule of law. Learned counsel for the appellant wants a stamp of ap-
proval for his submission which | am sure he can never have from any
civilized and modern judiciary. To hold that the Tribunal of Inquiry is an
administrative body not subject to judicial review will make the recom-
D mendations or decisions or whatever of that body if accepted or ap-
proved by the Governor not subject to judicial review or appeal, thereby
leaving those who are dissatisfied with such decision and recommenda-
tions with no legal remedy but a recourse to possible self help which
E amounts to an open invitation to anarchy. | must state that section 35
14(2) of Cap 190 of the Laws of Lagos State of Nigeria is glaringly
unconstitutional.
So, in any way one looks at the issue under consideration it must
= fail woefully and | hereby resolve same against the appellant.
(p. 3255 H)

Shares - Company and Allied Matters Act
5. When one looks at the provisions of the Companies and Allied Matters
G Act particularly sections 151 to 157 thereof which deal with and make
provisions for transfer and transaction of shares of a company and how
such transfers can be entered in the register of transfers, it becomes
very clear that Legal Notice No. 10 1999 deals with mateeising
H from the operation’df the Companies and Allied Matters Act and as such
only the Federal High Court has exclusive jurisdiction to entertain the
suit. The sections of the Act referred to supra provide for what is to be
done for a transfer of shares of a company to be effettiotvith-
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standinganything in the Articles of a Company.hold the view that one

of the ways a transfer of shares of a company can be effective is by sale
and since the Tribunal of Inquiry was constituted to investigate among
others the sale of shares, it falls within the operation of the Companies
and Allied Matters Act, contrary to the submission of learned counsegl for
the appellant.

From the provisions of sub-section 1 of section 151, it is very
clear that the question of the validity or otherwise of a transfer of shares
by sale as in the instant case is within the operation of the Act.

Also from the provisions of the sections of Cap 59 earlier referred
to, it is obvious that Legal Notice No. 10 of 1999 is a subsidiary legisla-
tion which concerned the regulation of a corporate body contrary to item
32 of the Exclusive Legislative List and to that extent unconstitutional,
null and void. | therefore resolve issue 3 against the appellant. b
(pp. 3261 A/ 3262 A)

Issues - Competence

6. It is settled law that issue formulated for determination must be based
on the grounds of appeal filed by the parties and that where issues for-
mulated are not related to the grounds of appeal, they become irrelevant
in the determination of the appeal and thereby ground to no issue. It is
further settled law that any argument in any brief in support of an jssue

or issues not grounded on any ground of appeal filed will be discounte-

nanced by the court. In the circumstances of this case appellant’s issue
No. 4 not being backed by or grounded on any ground(s) of appeal is

hereby declared incompetent in law and argument thereon discounte-
nanced by this court. In consequence appellant’s issue No. 4 is hereby
struck out. (p. 3265 G)

APPEALS - Preliminary objection

7. On the preliminary objection in relation to issue No. 1 of the cfdss-
appeal | have carefully gone through the record and the applicable law. |
hold the considered view that ground one of the cross-appeal is not based
on obiter dictum as canvassed by learned counsel for the cross respon-
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dent but on the ratio decidendi of the lower court which decision also
forms the basis of appellant’s ground of appeal No. 2.
| therefore agree with the submission of learned counsel for the
cross appellants that ground one of the grounds of cross-appeal merely
g buttresses the argument by amplifying the point that the Tribunal of In-
quiry was established to inquire into regulatory matters affecting an in-
corporated limited liability company and as such it is not a new issue
being canvassed which would have required prior leave of this court, but
a new line in the argument in support of an issue already canvassed
before the lower court, which is very lawful. | therefore hold that cross
appellants’ ground 1 is valid and properly before this court.
(pp. 3266 D/ 3267 F)

D LEGISLATION - Companies - Shares
8. Learned counsel for the cross appellants has submitted forcefully that
one of thé'appropriate approvals”contemplated by terms of reference
No. 4 is the Securities and Exchange Commission approval for the trans-

E fer of the shares and not only that of the Lagos State Executive Council
as found by the court below and | tend to agree with him. This position
is supported by learned counsel for the appellant/cross respondent in his
submission in the Cross Respondent’s Brief to the effectithatonly

= elementary that where shares are purchased by a foreigner in foreign cur-
rency, the purchase must be with the approval of SEHG4t being the
case it is very obvious that item 4 of the terms of reference which enjoins
the Tribunal of Inquiry to determine whethsppropriate approvals in-
cludes the approval of the Security and Exchange Commission, neces-

Gsary for the sale and acquisition of the shares and clearly impeaches on
the regulatory functions of the Companies and Allied Matters Act 1990
outside the legislative competence of the Governor of Lagos State having
regard to the provisions of item 32 of the Exclusive Legislative List. |

H hold the view that the purported making of Lagos Legal Notice No. 10 of
1999 is ultra vires and therefore resolves issue No. 1 of the cross-appeal
in favour of the cross appellants. (p. 3268 E)
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Shares - Where State Government has lost its majority shareholding

9. From the facts of the case and the applicable law, the relevant time to
the accrual of the cause of action in this case is when the Tribunal of
Inquiry was constituted by Lagos State Legal Notice No. 10 of 1999
with the terms of reference which Tribunal of Inquiry invoked ingat-
tempts to carry out its functions when it issued a warrant of arrest on
four of the employees of the respondents and proceeded to even arrest
and detain one of them for failure to attend to witness upon summons to
that effect. From the facts on record and as agreed by both counéel, at
that time the appellant no longer held the majority shares inttiesdon-

dent, a condition needed for officers of the respondent to continue to be
regarded as being in the public service of the Lagos State Government as
defined in section 318(1) of the 1999 Constitution and which would have
empowered the Governor of Lagos State under section 1(i) of Ca’190,
Laws of Lagos State to set up a Tribunal of Inquiry with terms of refer-
ence within the Governors legislative competence. Having lost its status
of majority shareholder in thettespondent, the 1st respondent and its
staff or officials ceased to be legally part of the public service of Legos
State from 30/1/97. Thetespondent and its staff/officers became fully

in the private sector and out of reach by way of Tribunal of Inquiry. That
does not leave the appellant without a remedy, as it would want us to
believe. Appellant still has the right to proceed against those memb@rs of
staff or officers who might have committed any crime in relation to the
transaction leading to the sale of its shares in thedpondent or who
committed any civil wrong in the matter in an appropriate court of law,
definitely not by way of Tribunal of Inquiry with consequences of ap-
proval of its recommendation as stated in section 14(2) of Cap 190,
Laws of Lagos State supra. (p. 3272 A)

Rule of law - Accountability

10. It should not be thought that | have not taken into consideration the
desire to enthrone accountability in the psyche of the nation. | have; what
I have been trying to say all along is that the desire to enthrone account-
ability must not be at the expense of the rule of law. This country oper-
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ates a constitution which has defined the powers and the limits of each

constituting organ of the state and it is desirable, nay, compellable that

each operates within the sphere allotted by the constitution which is the

supreme law of the land. This is a court of law, not sentiments or moral-
B ity or emotion. (p. 3273 C)

NOTABLE POINTS OF INTEREST
ONNOGHEN JSC
1. What a cause of action consists of
CThe guestion as to what a cause of action is and when it is said to have
accrued have long been settled by the court and it has been held that a
cause of action consists of every fact which it would be necessary to
prove, if traversed, in order to support a claim for judgment and that the
D accrual of the cause of action is the event whereby a cause of action
becomes complete so that the aggrieved party can begin and maintain his
cause of action. It is very clear from a community reading of decisions
of the courts on the issue that cause of action always deals with events in
g the immediate past, not in the future. (p. 3271 D)

2. Need for government to avoid operating strictly business concerns
The facts of this case has once again brought to the fore the need for
government to stay clear of operating strictly business concerns as the
government has the tendency to act in business as if it is acting in gov-
ernment. The government really had no business being in or running a
business and should allow the private sector to take over what rightly
belongs to them. The government however can continue to hold shares,
G definitely not controlling shares of a purely business concern. This posi-

tion is advised by the changes in the world economy, policies and ideol-
ogy. (p. 3273 A)

HTOBI JSC
3. Actions - When a person is deemed to have locus standi to sue
It is the law that to have locus standi to sue, the plaintiff must show
sufficient interest in the suit before the court. One criterion of sufficient
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interest is whether the party could have been joined as a party to the suit.
Another criterion is whether the party seeking for the redress or remedy
will suffer some injury or hardship arising from the litigation. If the
judge is satisfied that he will so suffer, then he must be heard as he is
entitled to be heard as he has the locus standi to be heard. Seg Chief
Ojukwu v. Governor of Lagos State [1985] 2 N.W.L.R. (pt. 10) 806.
The interest of the plaintiff must be real and tangible in law. It must be
cut-and-dry and without the least equivocation. It must not be a carica-
ture of an interest, not a make-believe interest, not one of personal or self
aggrandizement but one which is clearly and unequivocally donatéd to
the plaintiff in the light of the facts of the case and the law.

A person who is in imminent danger of any conduct of the adverse
party has the locus standi to commence an action. A person has locus
standi not only because he is connected or in close proximity, with the
suit or action but that the result of any litigation outside him will directly
affect his legal rights and to his detriment. Of course, the person must
prove that his civil rights and obligations will be affected or are affected
in the matter. (pp. 3284 G/ 3285 C) E

4. Companies - The Rule in Foss v. Harbottle

| should take the Rule in Foss v. Harbottle [1843] 2 Ha. 461 because it is
applicable here. The Rule is that the company or association is the proper
plaintiff in all actions in respect of injuries done to it. No individual will be
allowed to bring actions in respect of acts done to the company which
could be ratified by a simple majority of its members. The Rule has been
applied in our courts. Thus in Tanimola v. Surveys and Mapping Geodala
Ltd. (1995) 6 N.W.L.R. (pt. 403) 617 the courts held that the oper&ion
of a company is principally by the will of the majority shareholders. Where
there is litigation in respect of the affairs of the company, the principle as
to the competence of such action is generally governed by what has
become known as the rule in Foss v. Harbottle. The rule applies in Nige-
ria in that (1)“The proper plaintiff in an action in respect of a wrong
alleged to be done to a company or association of persons is prima facie
the company or the association of persons itself.(p..'3290 B)
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5. Principles of constitutional interpretation by court
Generally, words in a Constitution bear their ordinary grammatical mean-
ing, when the intention of the maker of the Constitution is clear and can

g be captured at a glance of the language. However, where the meaning is
not directly obvious on the face of the language, the court will investigate
the intention behind the use of the language and come out with an inter-
pretation or construction that best fits the apparently hidden intention.
That is one principle of constitutional interpretation. Another principle is
that courts are enjoined to give a liberal interpretation to the language of
the constitution in order to achieve the desired purpose of the maker of
the Constitution. The court will not embark upon such an exercise where
the language is exact, precise and concise and therefore not able to admit

D a liberal interpretation the court will succumb to the clear meaning. The
court takes this position of least resistance because it cannot wear gloves
for battle with the makers of the Constitution as that will vex or annoy
their intention. After all, the law of statutory interpretation is clear that

E courts invoke their interpretative jurisdiction to vindicate the intention of
the lawmakers. They cannot plant their judicial mind or thought in place
of the intention of the lawmakers. (p. 3292 C)

r REPRESENTATION
Oluseye Opasanya Esq., with him, Yewande Senbora (Mrs.) and Raphael
Adeoye Esq., for the Appellant.
Babatunde Fagbohunlu Esq., with him, M. B. Ganiyu Esq., for the re-
spondent.
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Constitution of the Federal Republic of Nigeria 1999 S. 251(e)
Company and Allied Matters Act, 1990 ss. 37, 151-157 D

Tribunals of Inquiry Law, Cap. 190 Laws of Lagos State 1994 Ss. 1. 12,
14 and 20

LEAD JUDGMENT BY ONNOGHEN JSC E

This is an appeal against the judgment of the Court of Appeal.
Lagos Division in appeal No. CA/L/222/2000 delivered on the 27th day of
September, 2001 in which the court dismissed the appeal and cross-
appeal for lack of merit. F

The respondents instituted an action in the Federal High Court,
Lagos Division in suit No. FHL/L/CS/ 1089/99 against the appellants who
were then the defendants by way of originating summons in which the
plaintiffs sought the determination of the following questions:-

1. Whether the statutory office of the Governor of Lagos Sta(t;e is
vested with/seised of constitutional legislative authority/vires to make
subsidiary/delegated legislation which empowers the conduct of an in-
quiry into matters that pertain to the business - conduct of the sale of
shares in a private limited liability company deemed to have been iHcor-
porated under the Companies and Allied Matters Act (Cap. 59), Laws of
the Federation of Nigeria.

2. Whether the legislative appointment, constitution and
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empanelling of a Standing Tribunal of Inquiry into the Sale and Acquisi-
tion of shares in Eko Hotel in 1995 lately made by subsidiary/delegated
legislation under the hand of the Governor of Lagos State deserves to be
adjudged invalid in this action on all or any of the following grounds:-

B (i) the subject matter content delegated to that quasi judicial body/
organ for inquiry.

(i) The questioned jurisdiction/competence of the quasi-judicial
body/ organ empanelled to make the inquiry over its Terms of Reference
subject - matter (and)

(iif) The membership-composition of the quasi judicial body/organ
so empanelled to embark upon the inquiry. The plaintiff prayed the court
for the following reliefs:-

(1) A declaration to the effect that in so far as Eko Hotels Limited

Dis a private limited liability company deemed to have been incorporated
under the Companies and Allied Matters Act. (Cap. 59 Laws of the Fed-
eration of Nigeria 1990), only the NATIONAL ASSEMBLY FOR THE
FEDERAL REPUBLIC OF NIGERIA stands and remains vested with

E legally cognizable legislative powers, to the exclusion of the HOUSE OF
ASSEMBLY OF LAGOS STATE, to make, or to be deemed to have made,
legislation (be this enabling legislation, or subsidiary legislation, or del-
egated legislation, or legislation of any other specie) that they may law-

I:fully empower an inquiry into the establishment, the ascertainment, and
the determination of all and any questions pertaining to the sale of shares
in Eko Hotels Limited.

(2) A consequential declaration to the effect that in so far as the
Governor of Lagos State purports, by statutory instrument made under

G his hand (on 20th August, 1999) to have passed subsidiary/delegated
legislation (to wit. Lagos State Legal Notice No. 10 of 1999) consti-
tuting, appointing, and empanelling a Standing Tribunal of Inquiry into
The Sale and Acquisition of shares of Eko Hotels in 1995 ostensibly/

H professedly in the exercise of powers though to have been conferred upon
his statutory office by the Tribunals of Inquiry Law/Cap.190, Laws of
the Lagos State of 1994), the said Lagos State Legal Notice No. 10 of
1999 is null, void, and of no legal effect whatsoever; for inconsistency
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with adverse provisions of the Constitution of the Federal Republic of
Nigeria. 1999 (Promulgated by the Constitution of the Federal Republic
of Nigeria (Promulgation) Decree No. 24 of 1999).

(3) A declaration to the effect that in so far as the substantive
subject-matter content of the Terms of Reference contained in Lagog State
Legal Notice No. 10 of 1999 (made on 20th August. 1999 under the hand
of the GOVERNOR OF LAGOS STATE) purportedly constituting and
empowering of quasi- judicial enquiry into all or any matters pertaining
to the sale of shares in Eko Hotels Limited, a private limited Iiab&[ity
company, are matters -

“(2) arising from the operation of the Companies and Allied Mat-
ters Act ............ regulating the operation of ............ (a company) ..........
Incorporated under the Companies and Allied Matters Act.” only the
Federal High Court of Nigeria is vested with, and can exercise juridlic-
tion, to the exclusion of all other courts and tribunals whatsoever includ-
ing the Standing Tribunal of Inquiry into the Sale and Acquisition of
Shares of Eko Hotel in 1995) over the aforesaid subject-matter of the
within-named statutory instrument Terms of Reference. E

(4) A declaration to the effect that in so far as the statutory instru-
ment (to wit, Lagos State Legal Notice No. 10 of 1999 dated 20th Au-
gust. 1999) by which the Standing Tribunal of Inquiry into the Sale And
Acquisition of shares of Eko Hotel in 1995 purports to have been cgnsti-
tuted (under the Chairmanship of a Serving Honourable Judge in the
employment of the Judiciary in the public service of the GOVERNMENT
OF THE LAGOS STATE OF NIGERIA) was so constituted and made
under the hand of the GOVERNOR OF LAGOS STATE, qua Chief Ex-
ecutive Officer of the Lagos State Government in its continuing cap%city
as/ of the minority share holding -owner of twenty-five (25) per centum
of the paid -up capital in Eko Hotels Limited, the questioned Tribunal of
Inquiry is aforesaid manner of constitution and empowerment into a quasi-
judicial body and organ with vires, authority, and Terms of Referéhce
that purport to enable it to enquire into, to deliberate upon, and to deter-
mine any question pertaining to the Sale of Shares in Eko Hotels Lim-
ited,does not consummate an act of constitution of a Tribunal in a man-
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ner guaranteed to secure its independence and impartiality as against
OHA LIMITED, the majority share holding - owner of seventy-five (75)
per centum of the paid-up capital in Eko Hotel Limited, and/or against
the said Eko Hotels Limited, the private limited liability company the
g shares in whose capital from the subject-matter of the threatened inquiry.
(5) Order(s) of Prohibition And Perpetual Injunction Prohibiting,
restraining, and enjoining the Standing Tribunal of Inquiry into the Sales
And Acquisition of Shares of Eko Hotels in 1995 presently constituted
and presided over by Her Lordship, Justice Ayo Phillips, a serving
Honourable Judge in the employment of/in the judiciary/the public ser-
vice of the Government of Lagos State of Nigeria, and in addition/other-
wise constituted with Messrs Dapo Durosinmi-Etti, Seyi Bickersteth, Fola
Oyekan, and Eric Ekumankama as members, or by whomsoever else that
D panel of Inquiry might hereafter be variously presided over and other-
wise constituted, and whether holden at/sitting in its current Committee
Room 2. Women Development Centre, Oba Ogunji Road, Ogba. Agege
venue, or wherever else, from enquiry into and deliberating upon, or
E from continuing to enquire into and to deliberate upon, or from further
enquiring into and deliberating upon, whether by compelling the atten-
dance before it, under the potential penalty of corporal punishment for
disobedience (by the issuance of withess summons(es) or warrant(s) of
l:Arrest, or howsoever otherwise) of functionaries of Eko Hotels Limited
and Oha Limited to render assistance to it in its enquiries, deliberations,
and determinations, or howsoever else, and/or from otherwise determin-
ing or from continuing to determine all and any questions concerning the
procedural irregularity, the terms and conditions for the disposal, the
C fairness of the sale/purchase - price, the prior - approval for the owner-
ship structure of the purchase of and any and all other matters pertaining
to the sale of shares in Eko Hotel Limited.
The facts of this case are not really in dispute. They include the
H following: -
Eko Hotels Limited was incorporated in 1972 as a private limited
liability company with the appellant, the Lagos State Government owning
the majority shareholding of 51% of the entire equity in the fully paid and
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issued capital while the 2nd respondent. Oha Limited owned 49% thereof.
This situation continued until the B@lay of January. 1997 when the
appellant, represented by the Military Governor of Lagos State and the
Secretary to the Military Government by a Share Purchase Agreement
disposed of 26% of the total number of shares owned by the appellgnt in
the 1st respondent. Eko Hotels Ltd. by sale to thee2pondent - Oha
Limited. By the said sale transaction the appellant became a minority
share-holder while the@espondent replaced the appellant as the major-
ity shareholder in thesirespondent.

However on the 28day of August. 1999 the appellant publlshed a
Lagos State Legal Notice No. 10 of 1999 setting up a Standing Tribunal
of Inquiry into The Sale and Acquisition of Shares of Eko Hotel in 1995,
which year (1995) was subsequently corrected to read 1997 - see Lagos
State Legal Notice No. 87. The aforesaid Legal Notice No. 10 of 999
was made pursuant to powers conferred on the Governor of Lagos State
by section 12 of the Tribunals of inquiry Law. Cap 190. Laws of Lagos
State of Nigeria. 1994.

The terms of reference of the Tribunal is stated therein agfol-
lows:-

1. To determine the regularity or otherwise of the procedure of
sale of the shares.

2. To establish the terms and conditions under which theraIe
and disposal of the shares took place.

3. To ascertain whether the price of the shares was fair.

4. To determine whether the appropriate approvals were received
for the sale and acquisition of the shares.

5. To ascertain the identity and the ownership of the com&any
that acquired the shares.

6. To make necessary recommendations to the Lagos State Gov-
ernment based on the Panel’s findings.

7. To ascertain any other matter(s) that may be pertinent tbl this
inquiry.

The panel was composed of five members with Hon. Justice Ayo
Phillips (Mrs.) as Chairman. The Panel, in the course of executing its
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duties issuedummons to four withesses to appear before it: these were
the Company Secretary, Eko Hotels Ltd. Mr. Samuel Alabi, Mr. Olumide
Adewunmi. Mr. Richard Herb and Mr. Mark Devroye, who were, apart
from Mr. Alabi, Director, Chairman and General Manager respectively of

g the F' respondent. The summonses warned the witnesses to attend the
Tribunal proceedings, dffail at their peril.” The receipt of the sum-
monses resulted in counsel for thérdspondent writing a protest to the
Tribunal against the summonses issued to its officials and functionaries.

c When the four withesses so summoned by the Tribunal failed to
attend the proceedings of that body &hSeptember, 1999, the Tribunal
issued warrants of arrest against them as a result of which Mr. Alabi, the
Company Secretary of thé' lespondent was arrested and put in police
custody and later produced before the Tribunal. It was at this stage that

D the respondents filed the action at the Federal High Court, Lagos claiming
the reliefs earlier reproduced in this judgment. The Federal High Court
decided the matter in favour of the plaintiffs and granted the reliefs claimed
which decision resulted in an appeal to the Court of Appeal. Lagos Divi-

E sion which dismissed same for lack of merit. The present appeal is there-
fore a further appeal by the appellants.

The issues for determination as distilled by learned counsel for the
appellant. OLUSEYE OPASANYA Esq., in the appellant brief filed on 31/

= 3/05 and adopted in argument of the appeal, are staled as follows:-

1. Whether the terms of reference of the Tribunal of Inquiry com-
plained about by the respondents pertain to civil causes or matters arising
from the operation of the Companies and Allied Matters Act.

2. Whether the respondents had the necessary locus standi to
maintain the action against the appellant.

3. Whether the Tribunal of Inquiry Set up by the appellant via
Legal Notice No. 10 of 1999 was a quasi-judicial body liable to an order
of prohibition.

H 4. Whether the lower court was right in holding that Legal Notice
No. 10 of 1999 was null and void having regard to its finding that terms
of reference No. 4 in said notice is within the internal affairs of Lagos
State Government.

G
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5. Whether the Lagos State Government can in 1999 validly set
up a Tribunal of Inquiry pursuant to Tribunal of Inquiry Law, Cap 190
Laws of Lagos State to inquire into the conduct or affairs of persons
who at all material times relevant to the enquiry were officers in the
public service of the State. B

On the other hand, learned counsel for the respondents.
BABATUNDE FAGBOHUNLU Esq., in the respondents brief filed on 11/
5/05 and also adopted in argument of the appeal, formulated four issues
which were substantially the same with the issues formulated by Ieérned
counsel for the appellant and reproduced supra. The said issues are as
follows:

“1. Whether the Court of Appeal was right to have held that the
Tribunal of Inquiry into the sale of shares set up by the Lagos State Legal
Notice No. 10 of 1999 was a quasi judicial, body liable to judicial ordrs
of prohibition.

2. Whether the Court of Appeal was right in holding that the
respondents had the necessary locus standi to maintain the action against
the appellant and to complain or institute the action regarding the gum-
mons to witness and warrants of arrest issued by the Tribunal of Inquiry.

3. Whether the Court of Appeal was right to affirm the decision
of the trial court by holding that the making of the legal Notice No. 10 of
1999 as well as the composition and proceedings of the Tribunal gf In-
quiry are ultra vires, unconstitutional, null and void as the Lagos State
Government has no legislative competence to prescribe the Terms of Ref-
erence prescribed for the Tribunal of Inquiry.

4. Whether the Court of Appeal was right in holding that the
employees of the respondents against whom the Tribunal issued and%erved
summons(es) to witness and Warrant of Arrest are not officers in-the
public service of Lagos State who may lawfully be made subject to the
Tribunal of Inquiry within the legislative intendment of the Tribunal of
Inquiry Law. Cap. 190 Laws of Lagos State of Nigeria. 1999 (1994).”

It is important to note that the respondents did file a cross-appeal
against the said judgment of the Court of Appeal. In the cross appellant
brief also filed on 11/5/05, the following two issues have been formulated
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for determination:

“1. Whether the Court of Appeal was right to have held that the
Lagos State Government is free to attempt to find out whether those who
sold the shares had the required approval when the question whether re-

B quired regulatory approvals were obtained is an item exclusively reserved
for Federal Legislation competence under item 32 of the Exclusive Leg-
islative List of the 1999 Constitution of the Federal Republic of Nige-
ria?

2. Whether the Court of Appeal was right to have held that the
Tribunal of Inquiry was constituted in such a manner as secured its inde-
pendence and impartiality?”

Looking at the issues as formulated in the main appeal, it is my
considered view that appellant’s issue [Qamught to have come first

D while No. 3 comes second to be followed by 1, 4 and 5. The above
opinion is advised by the fact that since issue No. 2 deals with locus
standi of the respondents to institute the action in the first place, it chal-
lenges the competence of the action so instituted and therefore it is a

E peripheral matter that ought to be discussed and determined first before
proceeding to consider the substance or meat of the appeal. If at the
conclusion of the discussion it is found that the respondents have no
locus standi, then the action is consequently incompetent and would be

I:struck out thereby rendering any further consideration of the other is-
sues unnecessary or an exercise in futility. On the other hand, if the
determination of the issue is that the respondents have locus standi, then
the other issues would be considered and determined on merit. This
approach is dictated by common sense. | will therefore treat the issues in
the following order:

1. Whether the respondents had the necessary locus standi to main-
tain the action against the appellant.

2. Whether the Tribunal of Inquiry set up by the appellant via

H Legal Notice No. 10 of 1999 was a quasi-judicial body liable loan order of
prohibition.

3. Whether the terms of reference of the Tribunal of Inquiry com-
plained about by the respondents pertain to civil causes or matters arising
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from the operation of the Companies and Allied Matters Act.

4. Whether the lower court was right in holding that Legal Notice
No. 10 of 1999 was null and void having regard to its finding that terms
of reference No. 4 in the said Notice is within the internal affairs of
Lagos State Government. B

5. Whether the Lagos State Government can in 1999 validly set up
a Tribunal of Inquiry, pursuant to Tribunal of Inquiry Law. Cap 190
Laws of Lagos State to inquire into the conduct or affairs of persons
who at all material times relevant to the enquiry, were officers incthe
public service of the state.

In arguing the present issue No. 1, learned counsel for the appel-
lant referred to the decision of the Court of Appeal at page 506 of the
record in respect of his submission on the locus standi of the respon-
dents and submitted that there is nothing in the findings of the Bourt
below to support the finding that the respondents have locus standi to
institute the action particularly as the law is that a company has distinct
and separate personality from its shareholders and officers and that the
lower court was wrong in holding that... such separate interest can
converge and become one inseparable as was the case tieeifi any
event, there is no evidence of such convergence before the court; that
the law enjoins the decision of the court to be based on facts, not intu-
ition or conjecture etc. relying on Sagay v. Sajere |2000]| 2 N.W.L.Iﬁz (pt.
661) 360 at 370.

Learned counsel further submitted that for a person to invoke the
jurisdiction of the court to determine the constitutionality of legislative or
executive action, he must show that either his personal interest is ad-
versely affected that his interest or injury is over and above that & the
general public, for which counsel cited and relied on Owodunni v. Regis-
tered Trustees of CCC [2000] N.W.L.R. (pt.657) 315 at 338; Adesanya
v. President of the Federal Republic of Nigeria [1981] 2 S.C.N.L.R. 358
or [1981] 1 All N.L.R. 1; Gamioba v. Ezeze Il [1961] 2 S.C.N.L.R. 287
or [1961] All N.L.R. 608.

Learned counsel further submitted that the persons who have any
justiciable interests are those summoned by the Tribunal and not the re-
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spondents and that the respondents have separate interests and personal-
ity from those persons summoned by reason of incorporation relying on
section 37 of Companies and Allied Matters Act a.k.a. CAMA and Salomon

v. Salomon & Co. Ltd. [1898] A.Q22. Learned counsel further submit-

g ted that there is no evidence before the court that the persons summoned
were summoned in their capacity as representatives, agents and/or offic-
ers of the respondents and urged the court to resolve the issue in favour
of the appellant.

On his part, learned counsel for the respondents concedes that a
company'’s legal rights, obligations and interest are separate and distinct
from that of its staff, officer and directors but submits that a company
being a corporate and artificial entity with no human personality is inca-
pable of being summoned by a witness summons to appear before a

D Tribunal of Inquiry; that since a company functions and operates through
its staff, officers and Directors, these officials are by parity of reasoning
answerable to any quarters for the company’s commissions and omis-
sions; that evidence of the respondent’s locus standi to institute the ac-

Etion and the convergence of the separate interests abound in the record
and that there is no other capacity in which the four witnesses would
have been invited to appear before the Tribunal of Inquiry other than in
their capacities as members of staff, officers, directors and directing

I:minds of the respondents, there being no evidence that the four wit-
nesses had any dealings with the sale and acquisition of the shares of Eko
Hotels Limited in 1997 in their personal capacities, hut that they are all
officials of the respondents: that there is evidence of the respondents
locus standi and convergence of the separate interest of the respondents

G and those of the persons summoned by the Tribunal of Inquiry.

Finally learned counsel submitted that the respondents have shown
sufficient interest and locus standi in the terms of reference of the Tribu-
nal of Inquiry particularly as any of the determinations or recommenda-

H tions which the Tribunal may make might one way or another have ef-
fect on their civil rights and therefore urged the court to resolve the issue
against the appellant.

To resolve the issue under consideration, it is important to remind
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ourselves of the facts that the relevant facts of this case are not in dispute
at all. From the terms of reference of the Tribunal of Inquiry earlier
reproduced in this judgment, it is very clear that the subject matter of the
inquiry is the sale and acquisition of some of the shaves belonging to the
appellant in theslrespondent private limited liability company by thé g
respondent yet learned counsel for the appellant contends that the re-
spondents have no locus standi to institute the action claiming the reliefs
earlier reproduced in this judgment.. The shares of the appellant i the 1
respondent which were sold to and purchased by thee&ponden
resulting in the constitution of the Tribunal of Inquiry with the terms of
reference earlier reproduced is said not to constitute sufficient interest of
the respondents in instituting the action or in other words in challenging
the constitutionality of the constitution and jurisdiction of the said Tribu-
nal of Inquiry with the said terms of reference. b
That apart, both parties agree that in law the interests of a com-
pany and its staff or officers etc are distinct and separate. However
whereas learned counsel for the appellant contends that the lower court
erred in holding that in the instant case the interest of the staff or officials
of the respondents converge with those of the respondents thereby con-
ferring on the respondents the locus standi to institute the action be-
cause, according to learned counsel there is no evidence of such conver-
gence thereby rendering the findings/holding speculative or a merg-con-
jecture, learned counsel for the respondents has contended the contrary.
It is disputed that the immediate cause of instituting the action was the
issuance of a warrant of arrest on Mr. Alabi, the Company Secretary of
the ¥ respondent and one of the four persons who are officers ofithe 1
respondent summoned to appear before the Tribunal of Inquiry, and the
actual arrest and detention of Mr. Alabi in police custody coupled with
the fact that the said arrest and detention was in fulfillment of a warning
or threat contained in the summons to the effect that failure to attend the
Tribunal of Inquiry would be so visited. There is evidence that thefour
witnesses summoned by the Tribunal of Inquiry are officers of the 1
respondent and that theé! 2espondent is the person who purchased the
shares resulting in the constitution of the Tribunal of Inquiry with the
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terms of reference. Also not disputed is the fact that a company being an
artificial entity with no human personality is incapable of being sum-
moned by a withess summons to appear and testify to any fact in issue or
otherwise and that its operations are carried out by staff, officers, direc-
g tors, etc. such as the four persons summoned by the Tribunal of Inquiry
who are in effect the directing minds of the company and are therefore
answerable for the companies acts of omissions and/or commissions.
Yet learned counsel for the appellant argued that those persons served
with the withess summons were not summoned as representatives of the
respondents. The question then is in what capacity were they then sum-
moned and for what there being no evidence of what role they played as
individuals and in their personal capacities in the sale and acquisition of
the shares in issue neither are they alleged to be the purchasers thereof. |
D hold the view that it is in realization of these hard facts that the Tribunal
of Inquiry issued and served the summonshenfour officers of the 1st
respondent instead of directly on the respondents. | hold the further view
that the actualization of the threat of punishment for failure to attend the
E Tribunal of Inquiry by arrest and detention of one of the witnesses so
summoned is a direct pointer to the convergence of the interests of those
so summoned and the respondeAtkar e agreed that the 1 respon-
dent is the company whose shares are the subject-matter of the
= inquiry to be conducted by the Tribunal of Inquiry established by
the Lagos State Government vide Legal Notice No. 10 of 1999 while
the 2 respondent is the majority shareholder of the shares of the
1%t respondent having acquired 26% of the shares of the appellant
and that the terms of reference of the Tribunal of Inquiry are con-
G cerned with the shares of the L respondent particularly those pur-
chased by 2 respondent from the appellant. It is therefore very
clear that the respondents’ interests are squarely within the terms
of reference of the Tribunal of Inquiry and that the determination
H of recommendation of the Tribunal of Inquiry on any of the terms
of reference may one way or the other have effect on the civil rights
and obligations of the respondents and therefore | hold the view
that the court below is right in holding that the respondents have
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locus standi to institute the action particularly as the interests of
the staff or officials of the respondents converge, in the instant
case, with the interest of the respondents. In consequence | agree
with the submission of learned counsel for the respondents on this
issue and resolve the same against the appellant. B

On issue NO. Earned counsel for the appellant submitted that it
is only a judicial and/or quasi-judicial body that is liable to an order of
prohibition relying on LPDC v. Fawehinmi |[1985| 2 N.W.L.R. (pt. 7) 300
at 363 & 370 and Clifford and O’Sullivan [1921] AC 370 at 582: Electyic-
ity Commissioners [1924]1 K.B. 171 at 204-205; R. v Legislative Com-
mittee of the Church Assembly [1928| 1 K.B. 411 at 416 and that the
lower court was in error in holding that the Tribunal of Inquiry is a quasi-
judicial body particularly as the said finding was predicated on irrelevant
considerations: that rather than the nature of the complaint agairf3t the
Tribunal as held by the court below determining the issue as to whether
a body is judicial or quasi-judicial, it is the nature of the function of the
statutory body that determines the issue relying on LPDC v. Fawehinmi
supra at 332, 347, and 363 and that the function of the Tribunal &f In-
quiry in this case is merely investigatory and inquisitorial, particularly as
section 14 of cap 190. Laws of Lagos State of Nigeria 1994 makes the
finding of Tribunal subject to the decision of the Governor.

Learned counsel further submitted that the combined effec,t_s of
section 1 of Cap 190 under which the Tribunal of Inquiry was set up and
the terms of reference of the said Tribunal Show that the function of the
Tribunal of Inquiry is investigatory, advisory and inquisitorial in nature,
and urged the court to resolve the issue in favour of the appellant.

On his part, learned counsel for the respondents stated th&t the
court below have concurrently found that the Tribunal of Inquiry set up
by the Lagos State Government is a quasi-judicial body liable to order of
prohibition. Learned counsel then submitted that there are several tests
for ascertaining whether statutory functions of a body are of a judicial
nature, which tests learned counsel stated relying on De Smith’s Judicial
Review of Administrative Actions™Edition at page 80 to be (a) Conclu-
siveness (b) Trappings and Procedure and Inquiry Law itself envisages
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the empanelling of a quasi-judicial body every time a Tribunal of Inquiry
is constituted under the said law; that the act of ordering the arrest of a
person who refuses to respond to witness is judicial in nature.

Learned counsel further submitted that a proceeding may be sub-

g ject to prohibition even though it is subject to confirmation or approval
and the approval have to be that of the Houses of Parliament relying on
Halsbury’s Laws of England™Edition Vol. 1 paragraph 146: R. v. Kent
Police Authority [ 1971] 2 Q.B.D. 662. Finally learned counsel submitted
that from the facts of the case, the Tribunal of Inquiry was a quasi-

Cjudicial body liable to judicial orders of prohibition.

Learned counsel further submitted that the Supreme Court will
not normally interfere with the concurrent findings of facts of the lower
court except the appellant has shown that the findings are perverse or

D were made erroneously or were arrived at through a wrongful evaluation
of the facts or the applicable laws relying on Texaco Overseas (Nig.)
Petroleum CoUnlimited v. Pedmar Nigeria Ltd. [2002] 13 N.W.L.R. (pt.
785) 526 at 546, that the Federal High Court found as a fact that the

g Tribunal of Inquiry was a quasi-judicial body based on affidavit evidence
before it and that the said findings was confirmed by the Court of Appeal,;
that the question whether or not the Tribunal of Inquiry is a quasi-judicial
body is a question of fact which the lower courts had to inquire into to
determine but appellant has not put before this court any facts or evi-
dence to show that the concurrent findings of the lower courts were
perverse or were made erroneously and urged the court to refrain from
determining whether the Tribunal of Inquiry was a quasi-judicial body,
the question having been concurrently determined by the lower courts,

Gand urged the court to resolve the issue against the appellant.

In the reply brief filed by learned counsel for the appellant on 20/
57 05, learned counsel reiterated the test for conclusiveness of the perfor-
mance of the function of the statutory body by stating that the proper

H test is whether the performance of the function terminates in an order
that has conclusive effect and that the terms of reference of the Tribunal
of Inquiry does not contemplate issuance of an order by the Tribunal let
alone an order with finality; that the decision in R. v. Kent Police Author-
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ity supra, does not support the case of the respondents; that the issue of
the quasi-judicial character of the Tribunal of Inquiry is that of law not
facts and that even though the lower courts have reached concurrent
decisions on the matter, it does not prevent this court from exercising its
own independent judgment in order to reach a correct decision, tgat in
any event appellant has shown sufficient cause why this court should
depart from the concurrent findings of the lower courts.

I will commence the resolution of this issue by taking the sub-
issue as to whether the concurrent findings by the lower courts as to the
quasi-judicial nature of the functions of the Tribunal of Inquiry is a f%d—
ing of fact or law as contended by both counsel before proceeding to
determine the main issue as to whether the said Tribunal of Inquiry is a
quasi judicial body, if need be.

It is not in dispute that the matter was instituted by way oPan
originating summons supported by affidavits filed by both parties in sup-
port of their contending positions. It is also not disputed that before the
trial court arrived at the decision that the Tribunal of Inquiry was a quasi-
judicial body, it evaluated the affidavit evidence produced by both parties
on the issue before making the finding that the said Tribunal of Inquiry is
a quasi-judicial bodyHaving regard to the facts of this case | agree
with learned counsel for the respondents that the question as to
whether or not the Tribunal of Inquiry is a quasi-judicial body is a
question of fact which the trial court and the Court of Appeal had to
enquire into and duly determined, based on the facts as contained
in the affidavit evidence on record. | hold the further view that the
findings qualify in law as what we term concurrent findings of facts
which the law has further settled that this court will not normally G
interfere with unless the appellant satisfies this court that the find-
ings so made by the lower courts are perverse or were made erro-
neously or were arrived at through a wrongful evaluation of the
facts or the applicable law.Learned counsel for the appellant has sdb-
mitted that this court has held that it is at liberty to exercise its indepen-
dent judgment to construe the true meaning of a document and that the
grounds of appeal pertaining to this involve a question of law, inspite of
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the concurrent conclusions of the High Court and the Court of Appeal on
the same meaning relying on the case of Nwadike v. Ibekwe [1987] 4
N.W.L.R. 718 at 744 and Ogbonna v. A-G Imo State [1992] 1 N.W.L.R.
647 at 677. | must hasten to state that though what learned counsel has

p Stated supra represents the correct statement of the law, it is my consid-
ered opinion that the principles of law so stated relate to construction or
interpretation of the true meaning of a document and does not extend to
a determination of the status of a statutory body as to whether it is an
administrative, executive or judicial or quasi-judicial body for the pur-
poses of the exercise of the High Court’s supervisory jurisdiction of judi-
cial review of the actions and decisions of such bodies, which is one of
the primary issues in the instant case.

The next sub-issue for determination is whether learned coun-

D sel for the appellant has shown sufficient cause why this court should
depart from the concurrent findings of the two lower courts on the
question of quasi-judicial status of the Tribunal of Inquiry. The an-
swer to that is clearly in the negative particularly as in nowhere in

Ethe briefs of the appellant has learned counsel for the appellant
demonstrated that the findings of fact by the lower courts is per-
verse or was made erroneously or was arrived at through a wrong-
ful evaluation of the facts disclosed in the affidavits or the appli-

= cable laws thereto as laid down by this court.

By the way, is it not now anachronistic for one to continue to
propound the dichotomy between judicial/quasi-judicial and admin-
istrative or executive bodies for the purpose of judicial review par-
ticularly when all such bodies are now required to observe the rules

C of natural justice in the discharge of their duties? See the case of
Ridge v. Baldwin [1964] A.C. 40 and others which decided that if a
Tribunal of Inquiry in the exercise of its power to investigate and
recommend determines questions that affect the rights of individuals

Hor | may add, corporate entities, it is under a duty to act judicially
and is thereby subject to judicial review.For instance in the case of R.

v. Electricity Commissioners, Ex-pane London Electricity Joint Commit-
tee Co. [1924] | K.D. 171 where the Electricity Commissioners were
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empowered by statute to formulate schemes for the improvement of
electricity supply, and to hold local inquiries for the purpose and any

order made by the said commissioners could not take effect until con-
firmed by the Board of Trade and then approved by resolution of both

Houses of Parliament, which make their determinations purely regom-
mendatory and inconclusive in nature, the English Court of Appeal held

that Prohibition would nevertheless lie against the body because it was
bound to observe the rules of natural justice. At pages 206 to 207 of the
judgment Lord Atkin had these to say, c

“In the present case the Electricity Commissioners have to decide
whether they ........ Constitute a joint authority in the district in accor-
dance with law, and with what powers they will invest that body .......
The Commissioners are proposing to create such a new body in violation
of the Act of Parliament and are proposing to hold a possibly longtand
expensive inquiry into the expediency of such a scheme, in respect of
which they have the power to compel representatives of the prosecutors to
attend and produce papers. | think in deciding upon the scheme, and in
holding the inquiy, they ae acting judicially” E

When one looks at the provisions of section 14 of Cap 190 of the
Laws of Lagos State of Nigeria 1994 - the Tribunals of Inquiry Law
which provides inter alia as follows: -

“14(1) A Tribunal shall make and furnish to the Governor ar_full
report in writing of its proceedings, findings and recommendations and
record an opinion and reasons leading to its conclusion.........

(2) The Governor may, if he is of the opinion that it is necessary
so to do, make any order in relation to any property or other matter dealt
with in the report: and such order when made may be delivered tg' the
Registrar of a High Court (which order the Registrar is empowered and
required to receive and register without payment of fee)ainein so
delivered the oder shall have effect as a judgment of that High €our
and may be enfoed accaodingly but shall not beeviewed in any cotiH
by prrogative oder or othewise howsoever and no appeal shall lie
thereon.” One becomes very sad indeed.

The law arrogates to the Governor of Lagos State judicial
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powers equivalent to the powers exercisable by a High Court in its
judgment but unlike the High Court judges’ decision which is con-
stitutionally subject to appeal not only by the loser put also an in-
terested party, the decision of his counterpart, the Governor of Lagos
B State, is not subject to appeal - it is as it were final, not even the
Supreme Court of Nigeria can take a look at it!! It is with this
background knowledge that the submission of learned counsel for
the appellant that the Tribunal of Inquiry set up under Legal Notice
C No. 10 of 1099 and as empowered by Cap. 190 of the Laws of Lagos
State of Nigeria 1994 is administrative and therefore not subject to
judicial review by way of an order of prohibition becomes very wor-
risome indeed particularly as it is a sure way to enthrone dictator-
ship of the highest order in a democratic society governed by a
constitution and the rule of law. Learned counsel for the appellant
wants a stamp of approval for his submission which | am sure he
can never have from any civilized and modern judiciary. To hold
that the Tribunal of Inquiry is an administrative body not subject to
E judicial review will make the recommendations or decisions or what-
ever of that body if accepted or approved by the Governor not sub-
ject to judicial review or appeal, thereby leaving those who are dis-
satisfied with such decision and recommendations with no legal rem-
g edy but a recourse to possible self help which amounts to an open
invitation to anarchy. | must state that section 35 14(2) of Cap 190
of the Laws of Lagos State of Nigeria is glaringly unconstitutional.
So, in any way one looks at the issue under consideration it
must fail woefully and | hereby resolve same against the appellant.
On issue No. 3 learned counsel for the appellant submitted that
though section 251(1)(e) of the 1999 Constitution vests exclusive juris-
diction in civil causes or matters arising from the operation of the Com-
panies And Allied Mailers Act on the Federal High Court, it does not imply
Hthat the court has jurisdiction over every matter or cause relating to or
connected with a limited liability company contrary to the decision of the
lower court; that the jurisdiction so conferred does not extend to a dis-
pute arising from ownership of shares in a limited liability company.

D
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Learned counsel then proceeded to define the phaaiseng from” as

well as the word'operation” as used in section 251(i)(e) of the 1999
Constitution and urged the court to adopt the definitions and consequently
hold that the sale of shares of the appellant in thedpondent is not a
cause or matter arising from the operation of the Companies And Alied
Matters Act a.k.a. CAMA,; that the question for determination and the
reliefs claimed clearly show that the action is not about the management
of the F'respondent and or assets 8fréspondent but the constitution-
ality of legal Notice No. 10 of 1999 vis-a-vis item of the Executive L@g-
islative List; that whereas item 32 confers power on the National Assem-
bly to legislate orfincorporation regulation and winding up of bodies
corporate......"the Legal Notice in issue does not directly or indirectly
deal either with incorporation, regulation or winding up of thee$pon-

dent. Learned counsel then submitted that it is rather the State High[bourt
that is clothed with jurisdiction in this case. Learned counsel further sub-
mitted that the respondents’ attack on the Legal Notice in issue was not
predicated on whether or not the Notice as a subsidiary legislation is
cognizable under the provision of section 1(i) of the Tribunals of Indziiry
Law Cap. 190. Laws of Lagos State 1994 but on sale of shares of the
appellant in the sLrespondents and therefore that the question as to
whether the Tribunal of Inquiry was set up to inquire into any of the
matters stated in section 1(i) of Cap 190 is academic and irrelevang that
assuming without conceding that the question is relevant, the existence
of any of the factors contained in section 1(i) is sufficient to sustain and
justify the validity of Legal Notice No. 10 as a subsidiary legislation under
Cap 190; that the view of the lower court that each of the terms of
reference except thé'4leal directly or indirectly with the incorporation
and regulation of bodies corporate is not justified by the facts and evi-
dence before the court, and urged the court to resolve the issue in favour
of the appellant.

On his part, learned counsel for the respondents conceded tht the
making of the Legal Notice No. 10 of 1999 in exercise of the powers
conferred on the Governor of Lagos State by section 1(i) of Cap. 190 is
not ultra vires, unconstitutional, null and void but submitted that to the
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ex-lent that the Tribunal of Inquiry empanelled by the said Legal Notice
No. 10 of 1999 purports to go outside the parameters of persons and
functions prescribed in section 1 of the Law to conduct an enquiry, the
making of the Legal Notice in question is ultra vires the powers of the
g Governor, unconstitutional null and void. Learned counsel then proceeded
to set out the terms of reference of the Tribunal of Inquiry and submitted
that the central motive behind the empanelling of the Tribunal of Inquiry
was the sale and Acquisition of the shares of Eko Hotels Limited which
were sold by the Lagos State Government to thee8pondent in 1997.
Referring to the terms of reference No. 1, learned counsel submit-
ted that since the Articles of Association of tlierdspondent permits
transfer of shares between shareholders and constatutes the contract
governing the relationship between shareholders, any infraction of such
D articles may confer on the shareholder who is adversely affected, a right
of action: that where any shareholder perceived that shares were trans-
ferred in an irregular manner, the Companies and Allied Matters Act is the
legislation to which recourse must be had and that the forum for resolv-
Eing such dispute is the Federal High Court as provided in section 251(i)(e)
of the 1999 Constitution and section 50 of the Companies and Allied
Matters Act.
As regards terms of reference No. 2. learned counsel submitted
I:that appellant is deemed to be conversant with the terms and conditions
under which the sale and disposal of the shares took place and that in any
event, any query into the sale and disposal of shares in a private company
limited by shares is governed by the Companies and Allied Matters Act.
On the third term of reference, learned counsel submitted that the
G terms of reference which calls on the Tribunal of Inquiry to determine
the adequacy of the consideration received by appellant when it sold the
shares smacks of inequity for appellant who voluntarily sold its shares to
revert, four years after the transaction to a Tribunal of Inquiry to deter-
H mine the fairness or otherwise of the price.
On the fourth term of reference, learned counsel submitted that
the lower court was right in holding that the proper place to find out
whether approval of the Lagos State Executive Council was obtained



A-G Lagos State v. Eko Hotels Ltd (2006) 9 KLR Onnoghen JSt59

prior to the sale is by looking at the relevant minutes of that council and
not by constitution of a Tribunal of Inquiry but that the lower court erred
in not considering and deciding that another approval allegedly not ob-
tained as canvassed by the appellant is that of the Security and Exchange
Commission since the2espondent who purchased the shares is agfor-
eign company and legally needed the approval, that if this aspect had
been taken into consideration by the court it would have seen that such
an approval is not within the legislative competence of the Lagos State
Government the matter being within the Exclusive Legislative List and
thereby rendering nugatory the subsidiary legislation which concerned
the regulation of a corporate body, an item under item 32 of the Exclusive
Legislative List.

On term of reference No. 5, learned counsel submitted that the
identity of the purchaser of the shares was known to the appellaf? and
that in any event such information can on request be obtained from the
Corporate Affairs Commission, Abuja.

On the & and T terms of reference learned counsel stated that
since the terms are predicated on the outcome of the findings & the
Tribunal of Inquiry on the 1-8" terms of reference and the Tribunal of
Inquiry never made any findings in respect of those terms or at all before
the action was instituted, they cannot be considered, but concluded that
since three of the terms of reference come within the purview oﬁthe
Companies and Allied Matters Act while the other two concern matters
which were or should already be in the possession of the appellant, the
establishment of the Tribunal of Inquiry to enquire into such matters was
unnecessary.

Turning to the legislative competence of the Governor of Lz%os
State to make subsidiary legislation, learned counsel submitted that such
competence is limited to the ambit of the powers vested in the Concur-
rent Legislative List of the 1999 Constitution which does not include
powers to legislate on matters within item 32 of the Exclusive Legisltive
List and as such lacked the vires to make the subsidiary legislation which
concerned the regulation of a corporate body and urged the court to
resolve the issue against the appellant.
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Now section 20 of the Tribunal of Inquiry Law, Cap 190 of the
Laws of Lagos State under which the Governor of Lagos State consti-
tuted the Tribunal of Inquiry in issue provides that:

“The powers conferred by this law upon the Governor may be

g exercised by him in respect of any matter within the legislative compe-
tence of the Lagos State.”

Both counsel agree that the Governor of Lagos State has the legis-
lative competence to make a subsidiary legislation as empowered by sec-
tion 1(i) of the Tribunal of Inquiry Law, Cap 190, Laws of Lagos State
1994. The dispute however, is whether Legal Notice No. 10 of 1999
made by Lagos State Governor under the Tribunals of Inquiry Law is an
invasion of the exclusive legislative domain of the National Assembly as
the Notice is alleged to have been made on a matter contained in item 32

D of the Executive Legislative List of the 1999 Constitution.
Item 32 of the said List provides as follows:-

“Incorporation, regulation and winding up of bodies corporate,

other than co-operative societies, local government councils and bodies
E corporate established directly by any law enacted by a House of Assem-
bly of a State.”

The question is whether Legal Notice No. 10 of 1999 can be said
to be on incorporation, regulation and winding up of bodies corporate so

pas notto be within the legislative competence of the Lagos State Gover-
nor to make. The term regulation is defined in Black’s Law Dictionéry 8
Edition page 1311 inter alia as:
“The act or process of controlling by rule of restriction.”
From the terms of reference as contained in the Legal Notice No.
G 10 of 1999, the Tribunals of Inquiry is to carry out the duties in relation
to the sale and acquisition of the shares of the appellant iff thepbn-
dent, a private limited liability company incorporated under the Compa-
nies and Allied Matters Act Cap. 59. Laws of the Federation, 1990. It is
H the contention of learned counsel for the appellant that the matter is sim-
ply a transaction of sales of shares which have nothing to do with the
regulation of the company neither is it within the term *arising from the
operation” of the Companies and Allied Matters Act so as to confer ex-
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clusive jurisdiction on the Federal High Court - as provided Under section
251(i)(e) of the 1999 Constitution.

When one looks at the provisions of the Companies and Al-
lied Matters Act particularly sections 151 to 157 thereof which deal
with and make provisions for transfer and transaction of shares of
a company and how such transfers can be entered in the register of
transfers, it becomes very clear that Legal Notice No. 10 1999 deals
with matters ‘arising from the operation”of the Companies and Al-
lied Matters Act and as such only the Federal High Court has exclu-
sive jurisdiction to entertain the suit. The sections of the Act re-
ferred to supra provide for what is to be done for a transfer of
shares of a company to be effectivénotwithstanding anything in
the Articles of a Company.l hold the view that one of the ways a
transfer of shares of a company can be effective is by sale and sirl¢e
the Tribunal of Inquiry was constituted to investigate among oth-
ers the sale of shares, it falls within the operation of the Compa-
nies and Allied Matters Act, contrary to the submission of learned
counsel for the appellant. E

At this stage, let me reproduce section 151 of Cap 59, Laws of the
Federation 1990.

“151(1) The transfer of a company’s share shall be by instrument
of transfer and except as expressly provided in the articles, transfgr of
shares shall be without restrictions.

(2) Notwithstanding anything in the articles of a company, it shall
not be lawful for the company to register a transfer of shares in the
company, unless a proper instrument of transfer has been delivered to the
company. G

Provided nothing in this section shall prejudice any power of the
company to register, as shareholder, any person to whom the right to any
shares in the company has been transmitted by operation of law

(3) The instrument of transfer of any share shall be executed iy or
on behalf of the transfers or and the transferor shall be deemed to remain
a holder of the share until the name of the transferee is entered in the
register of members in respect of the share.
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(4) Subject to such of the restrictions of a company’s articles as
may be applicable, any member may transfer all or any of his shares by
instrument in writing in any usual or common form or any other form
which the directors may approve.”

B From the provisions of sub-section 1 of section 151, it is very
clear that the question of the validity or otherwise of a transfer of
shares by sale as in the instant case is within the operation of the
Act.

Also from the provisions of the sections of Cap 59 earlier
referred to, it is obvious that Legal Notice No. 10 of 1999 is a sub-
sidiary legislation which concerned the regulation of a corporate
body contrary to item 32 of the Exclusive Legislative List and to
that extent unconstitutional, null and void. | therefore resolve is-

D sue 3 against the appellant.

On issue No. 4 learned counsel for the appellant submitted that the
lower court erred in holding that the Legal Notice No. 10 was invalid
having regard to the fact that the same court had held that the terms of

greference No. 4is an internal affairs of the LSG&nd should have been
sufficient to validate Legal Notice No. 10 of 1999 particularly as the
Lagos State has the competence to inquire into any cause arising from its
internal affairs and that the said term of reference No. 4 is severable from

l:the other terms of reference and that the lower court ought to have ap-
plied the blue pencil rule to strike out only the portions affected and
pronounce the Legal Notice valid relying on A-G Ondo Stale v. A-G Fed-
eration [2002] 9 N.W.L.R. (pt. 772) 310 at 344,420,474; A-G Abia State
v. A-G Federation [2002] 3 S.C. 106; that the power to compel atten-

G dance of witnesses is of no moment as to the competence of the Gover-
nor of a state to set up a Tribunal of Inquiry Law and urged the court to
set aside the findings by the lower court and resolve the issue in favour
of the appellant.

H As can be seen from this judgment particularly during the consider-
ation of the third issue, learned counsel for the respondents argued that in
addition to the approval of the Lagos State Executive Council, another
approval which appellants had in mind had to do with the Security and
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Exchange Commission and that since the question as to whether such an
approval was obtained prior to the sale was within the Exclusive Legisla-
tive List, terms of reference No. 4 is invalid. That apart, it has to be
pointed out that this issue under consideration forms the basis of the
cross appellants’ issue No. 1 which is therefore considered togethes with
appellant’s issue No. 4.

In arguing the issue, learned counsel for the cross appellants re-
ferred to the holding of the lower court on thetdrm of reference and
submitted that on the evidence on record, the nature of requisite approv-
als into which the Tribunal of Inquiry was required by term of reference
No. 4 to conduct the inquiry was not limited to the approval of the State
Exchange Council but included that of regulatory approval such as that
of the Security and Exchange Commission. Learned counsel then re-
ferred to paragraph 14 of the Counter Affidavit Sworn to by Abiola Farl)oye
on 4" October, 1999 and exhibits B - B2 referred to in paragraph 15 of
the said Counter Affidavit the relevant portion of which exhibit was re-
produced and submitted that the lower court misdirected itself on the
facts and the evidence on record to have confirmed its definition oEreq-
uisite approval to State Executive Council approval as opposed to regula-
tory approvals such as the approval of the Security and Exchange Com-
mission; that the legislative competence of the Governor of Lagos State
to make subsidiary legislation is limited to the powers vested on thg-gov-
ernment of the state under the concurrent Legislative List and that the
Governor has no powers to make subsidiary legislation on any subject in
the Exclusive Legislative List particularly with regard to item 32. That the
Governor has no power to make the term of reference No. 4 since it
offends item 32 of the Exclusive Legislative List. G

Learned counsel further submitted that the question of the Blue
Pencil Rule was not at anytime raised as an issue before the Court of
Appeal and that the question does not relate to any of the grounds of
appeal filed in this court and as such the issue as argued bears Ho rel-
evance to the appeal and should be discountenanced, counsel further
submitted, relying on Momodu v. Momoh [1991] 1 N.W.L.R. (pt. 169)
608 at 620-621. In the alternative, learned counsel submitted that the
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Blue Pencil Rule is applied to sever a part of a legislation that is good in
the sense that it is valid from the part that is bad, in that it is invalid but
that the rule does not apply where what remains after running the pencil
through the bad side cannot stand on its own, in which case the im-

g pugned legislation should be declared invalid, relying on A-G Abia State v.
A-G Federation [2002] vol. 17 W.R.N. 1 at 140 - 141, that since the term
of reference No. 4 forms part of a piece of bad subsidiary legislation it
remains invalid and cannot be salvaged by the Blue Pencil Rule.

On his part, learned counsel for the cross respondent in the cross
respondent’s brief filed on 20/5/05 raised a preliminary objection to the
effect that what had been made a subject of the cross-appeal and an issue
for consideration is actually a mere passing remark, an obiter dictum that
played no part in the decision and that such a dictum is not appealable

D relying on Abacha v. Fawehinmi [2000] 6 N.W.L.R. (pt. 660) 228 at 297
20 and prayed the court to strike out issue No. 1

Learned counsel further submitted that the argument that the ap-
provals referred to in item No. 4 of the terms of reference include ap-

E proval of the Security and Exchange Commission is misplaced as the
point was neither raised in the trial court nor in the court below neither
have the cross appellants obtained the requisite leave to do so: that exhibit
B2 conveys the opinion of the writer and has no bearing on regulatory

g Measures and that it‘islementary that where shares are purchased by
foreigner in foreign currency, the purchase must be with the approval of
SEC”, that item 32 cannot be stretched to include contract of sale of
shares held by a member of a company to another.

In the cross appellants’ reply brief filed on 13/6/05 learned coun-

G sel for the cross appellants submitted that the holding of the lower court
constituting ground one of the grounds of the cross-appeal on which
issue No. 1 was formulated is not obiter dictum and that its being so
characterized by counsel for the cross respondent is a misconception;

H that the holding by the lower court tHate Lagos State Government is
free to attempt to find out whether those who sold the shares had the
requisite approval’forms the basis of appellant’s ground No. 2 at page
525 of the record and argued at pages 1 and 2 of the brief.
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On the sub-issue as to whether leave ought to be obtained before
raising issue No. 1 as argued by counsel for the cross respondent, learned
counsel for the cross appellants submitted that the contention is miscon-
ceived in that the question whether the Governor of Lagos State is autho-
rized to institute a Tribunal of Inquiry into the regularity or otherwisg or
the sale of shares was canvassed before the lower courts referring to
question No. 1 for determination at the trial court at page 3 of the record
and the arguments thereon at pages 432 to 445 of the record; that ground
one of the cross-appeal merely buttressed the argument by amplifying
the point that the Tribunal of Inquiry was established to enquire into
regulatory matters affecting an incorporated limited liability company,
and therefore not a new issue but a new line of argument in support of an
issue already canvassed before the lower court and that leave of the
court is not required relying on Ogunbadejo v. Owoyemi [ 1998) 1
N.W.L.R. (pt. 271) 517 at 524.

It must be noted that appellant’s issue No. 3 and the cross appel-
lants’ issue No. 1 are being considered together in this judgment because
they have the same substratum. Learned counsel for the respommlents/
cross appellants have submitted that there is no ground of appeal on the
matter of application of the Blue Pencil Rule and that the question was
never raised at anytime before the Court of Appeal apart from the issue
not being related to any ground of appeal. | have carefully gone thgpugh
the reply brief filed by the appellant and the cross respondent’s brief and
have been unable to find any answer to these grave charges leveled by
learned counsel against appellant’s issue No. 4 under consideration. |
have also gone through the grounds of appeal filed in the main appeal and
not found any ground to which the said appellant’s issue No. 4 cah be
related.

It is settled law that issue formulated for determination must
be based on the grounds of appeal filed by the parties and that
where issues formulated are not related to the grounds of appedf,
they become irrelevant in the determination of the appeal and
thereby ground to no issue. It is further settled law that any argu-
ment in any brief in support of an issue or issues not grounded on
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any ground of appeal filed will be discountenanced by the coudee

Godwin v. The Christ Apostolic Church [1998] 14 N.W.L.R. 584 at 174
Momodu v. Momoh [1991] 1 N.W.L.R. (pt. 169) 608 at. 620. 621; Gov-
ernment of Gongola State v. Tukur (No. 2) [1987] 2 N.W.L.R. (pt. 56)

g 308; Osinupebi v. Saibu [1982] 7 S.C. 104 at 110-113; Western Steel
Works Ltd. v. Iron and Steel Worker Union (No. 2) [1987] 1 N.W.L.R.
(pt.49) 284; A-G Anambra State v. Onuselogu Enterprises Ltd. [1987] 4
N.W.L.R. (pt. 66) 547; Onyia v. Oniah [1989] 1 N.W.L.R. (pt. 99) 514 at
529. In the circumstances of this case appellant’s issue No. 4 not
being backed by or grounded on any ground(s) of appeal is hereby
declared incompetent in law and argument thereon discountenanced
by this court. In consequence appellant’s issue No. 4 is hereby struck
out.

D On the preliminary objection in relation to issue No. 1 of the
cross-appeal | have carefully gone through the record and the ap-
plicable law. | hold the considered view that ground one of the cross-
appeal is not based on obiter dictum as canvassed by learned coun-

E sel for the cross respondent but on the ratio decidendi of the lower
court which decision also forms the basis of appellant’s ground of
appeal No. 2which complained as follows:

“Ground Two: Error in law. Having held that:

= R the Lagos State Government is free to attempt to find out
whether those who sold the shares had the requisite approval if one was
necessary.”

The Court of Appeal erred in law such that a miscarriage of justice
was occasioned thereby, in proceeding to further hold that,

“However, this cannot be done under powers derived from the
Tribunal of Inquiry Law Cap 190 Laws of Lagos State. It can only be
done by an administrative or domestic inquiry such that only person in-
tending of their free will to testify can do so.”

H “Particulars of Error

(a) The Court of Appeal was not called upon to decide under what
powers the Lagos State Government could inquire into its own internal
affairs.
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(b) The question under what powers the Lagos State Govern-
ment could inquire into its own internal affairs was raised and decided
suo motu by the Court of Appeal.

(c) The respondent’s challenge was restricted by clear words in its
originating processes to the validity of a statutory instrument (Lggos
State Legal Notice No. 10 of 1999) and actions taken thereunder as it
affects Eko Hotels Limited a private limited liability company.

(d) It was never the case of the Respondents’ that the said instru-
ment or anything done in pursuance thereof was invalid for any %}her
purpose.

(e) A matter pertaining to the internal affairs of the Lagos State
Government is outside the jurisdictional competence of the Federal High
Court.

(f) The Court of Appeal wrongfully failed to give any reasoror
holding that such inquiry could only be done by an administrative or
domestic tribunal without powers to compel the attendance of witnesses.”

On the other issue raised as to whether leave of court is needed
for the cross appellants to file ground one of the grounds of cross-appeal
| agree with the submission of learned counsel for the cross appellants
that the question as to whether the Governor of Lagos State is authorized
to constitute a Tribunal of Inquiry into the regularity or otherwise of the
sale of shares in question was clearly canvassed before the Iower'f:ourts
as can be seen in the first question for determination in the originating
summons earlier reproduced in this judgment. There is evidence of argu-
ment on the issue from learned counsel for the cross appellants as can be
found at pages 432-445 of the recdrtherefore agree with the sub-
mission of learned counsel for the cross appellants that ground on%
of the grounds of cross-appeal merely buttresses the argument by
amplifying the point that the Tribunal of Inquiry was established to
inquire into regulatory matters affecting an incorporated limited
liability company and as such it is not a new issue being canvasséd
which would have required prior leave of this court, but a new line
in the argument in support of an issue already canvassed before
the lower court, which is very lawful. See Ogunbadejo v. Owoyemi
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[1993] 1 N.W.L.R. [pt. 271] 517 at 524.therefore hold that cross
appellants’ ground 1 is valid and properly before this court.

Now to the merit of issue No. 1 of the cross-appeal. It is not
disputed that term of reference No. 4 of Lagos State Legal Notice No. 10

g of 1999 enjoined the Tribunal of Inquifyffo determine whether the
appropriate approvals were received for the sale and acquisition of the
shares.”

Also not disputed is the fact that the lower court limited its consider-
ation of the said item 4 of the said terms of reference to approval by the
Lagos State Executive Council. Both parties are contending the compe-
tence of the Governor of Lagos State to make Legal Notice No. 10 of
1999 including terms of reference No. 4 thereon.

There is evidence on record that in exhibit B attached to the counter

D affidavit of the appellant/cross respondent as evidence of complaint re-
ceived by the appellant necessitating the constitution of the Tribunal of
Inquiry, it was staled, inter alia, as follows:

“As an international company, regulations demand that OHA pay

Efor the shares in foreign exchange instead of naira after securing the
approval of Security and Exchange Commission.”

Learned counsel for the cross appellants has submitted force-
fully that one of the “appropriate approvals’contemplated by terms

l:of reference No. 4 is the Securities and Exchange Commission ap-
proval for the transfer of the shares and not only that of the Lagos
State Executive Council as found by the court below and | tend to
agree with him. This position is supported by learned counsel for
the appellant/cross respondent in his submission in the Cross
Respondent’s Brief to the effect thatit is only elementary that where
shares are purchased by a foreigner in foreign currency, the purchase
must be with the approval of SEC.That being the case it is very
obvious that item 4 of the terms of reference which enjoins the

H Tribunal of Inquiry to determine whether appropriate approvals
includes the approval of the Security and Exchange Commission,
necessary for the sale and acquisition of the shares and clearly
impeaches on the regulatory functions of the Companies and Allied
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Matters Act 1990 outside the legislative competence of the Gover-
nor of Lagos State having regard to the provisions of item 32 of the
Exclusive Legislative List. | hold the view that the purported mak-
ing of Lagos Legal Notice No. 10 of 1999 is ultra vires and therefore
resolves issue No. 1 of the cross-appeal in favour of the cross appg!-
lants.

On the issue No. Bearned counsel for the appellant referred the
court to section 1(i) of Cap. 90, Laws of Lagos State and section 318(1)
of the 1999 Constitution and submitted that the Governor of Lagos State
is authorized to institute inquiries into the affairs of any officer in the
public service of the state etc while the term “public service of a state:
includes staff of any company or enterprise in which the government of
a state or its agency holds controlling shares or interest, and submitted
that appellant can validly inquire into the activities of the officials ofithe
1strespondent, irrespective of the fact that as at the time of institution of
the action or the constitution of the Tribunal of Inquiry, appellant’s share
holding had dropped from the position of majority share holder to that of
a minority shareholder since the time relevant to the inquiry is in thempast,
that is prior to the date of the sale and acquisition of the shares of the
appellant, because according to learned counsel the material time relevant
to an inquiry is always the time before the happening of the event en-
quired into. F

Learned counsel further submitted, in the alternative, that by the
terms of reference the inquiries are limited to all times before 30/1/97
when the sale of shares took place and being the time appellant held
controlling shares of thesIrespondent and that none of the terms re-
quired an investigation of the staff of th&réspondent after 30/1/97.C

Arguing further in the alternative, learned counsel submitted that
though the staff of the 1st respondent is no longer in the public service of
the appellant for the purpose of section 1(i) of Cap 190, on the grounds
of public policy the appellant could still validly inquire into their activitlds
which took place at the time when they were persons in the public ser-
vice, particularly as every regime has power to inquire into the activities
of its predecessor in office, that if the decision of the lower court is
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upheld by this court it will lead to absurdity as no new government will
be able to investigate the activities of its predecessor(s) and that directors
and officers of a company in which any government holds a controlling
share or interest could conspire and sell off all the shares of such govern-
B ment or sell such number of shares as to make the government a minor-
ity shareholder and such government would be incapable of investigating
them as they no longer belong to the public service. Finally learned coun-
sel submitted that the Lagos State Governor can in 1999, validly set up a
CTribunal of Inquiry, pursuant to Cap 190. Laws of Lagos State to inquire
into the conducts of persons who at all material times relevant to the
enquiry, were persons in the public service of Lagos State and urged the
court to resolve the issue in favour of the appellant.
On his part, learned counsel for the respondents referred to sec-
D tion 1(i) of Cap 190 of the Laws of Lagos State and section 318(1) of the
1999 Constitution and submitted that the pertinent question to be deter-
mined is whether at the material time to the institution of the action, the
employees of the respondents were public officers within the service of
Ethe Lagos State Government; that the constitution of the Tribunal of
Inquiry that led to the institution of the action took place in 1999 and as
such it is the position of the'tespondent at the time the cause of action
arose that must be used to determine whether the employees of the re-
g spondent, were public officers. Learned counsel then cited the case of
Adimora v. Ayufo [1988] 3 N.W.L.R. (pt. 80) 1 at 17 on the definition of
cause of action and submitted that the cause of action when the Tribunal
of Inquiry issued warrants of arrest for the four employees of the re-
spondents and actually arrested the Company Secretary &friaptn-
dent, and that at the time the appellant was no longer the majority share-
holder in the ¥ Respondent and therefore the officers of thee$pon-
dent were no longer in the public service of Lagos State.
Learned counsel further submitted that if the appellant felt that
Hthere was a justiciable cause of action which cause of action accrued
before 30/ 1/97 as alleged, they reserve the right to institute an action in
the appropriate forum, not empanelling a Tribunal of Inquiry, that appel-
lant has cited no authority in support of the submission that inquiries are
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set up to inquire into activities that occurred in the past. Submitting fur-
ther and in the alternative learned counsel stated that in such an inquiry
into the past, the terms of reference must confine to matters that fall
within the legislative competence of the Governor. Finally, on the argu-
ment on public policy, learned counsel countered by submitting that thmugh
the government may have to inquire or investigate the activities of its
predecessor or indeed any person who has held or is holding public of-
fice, the issue remains whether the government can constitute a Tribunal
of Inquiry’ to inquire into matters which are ultra vires its Iegisla@/e
competence and urged the court to resolve the issue against the appel-
lant.

In his reply brief, learned counsel for the appellant had nothing of
significance to urge on the court on this issue.

The gquestion as to what a cause of action is and when it is Rid to
have accrued have long been settled by the court and it has been held that
a cause of action consists of every fact which it would be necessary to
prove, if traversed, in order to support a claim for judgment and that the
accrual of the cause of action is the event whereby a cause of &ction
becomes complete so that the aggrieved party can begin and maintain his
cause of action. It is very clear from a community reading of decisions
of the courts on the issue that cause of action always deals with events in
the immediate past, not in the future. This explains the contention ofboth
counsel as to when the cause of action arose in the instant case; when
learned counsel for the appellant puts the time of its accrual on events
immediately before 30/1/97, learned counsel for the respondents fixes it
immediately after 30/1/97 but most importantly in 1999 when the facts
leading to the institution of the action occurred. G

I hold the view that the real issue in the issues under consideration
is actually not when the cause of action accrued which is however rel-
evant, but whether the terms of reference of the Tribunal of Inquiry is
within the legislative competence of the Governor of Lagos State to rffake.
It is in an attempt to justify the making of that Legal Notice with the
terms of reference that has brought in the secondary issue as to when the
cause of action accrued. | hold the view that having held that Lagos State
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Legal Notice No. 10 of 1999 together with the terms of reference therein
is ultra vires the powers of the Lagos State Governor to make in that it
infringes on item 32 in the Exclusive Legislative List of the 1999 Consti-
tution, the sub-issue as to accrual of cause of action becomes comatosed.
B The above notwithstanding, | hold the view tfraim the facts
of the case and the applicable law, the relevant time to the accrual
of the cause of action in this case is when the Tribunal of Inquiry
was constituted by Lagos State Legal Notice No. 10 of 1999 with the
terms of reference which Tribunal of Inquiry invoked in attempts
to carry out its functions when it issued a warrant of arrest on four
of the employees of the respondents and proceeded to even arrest
and detain one of them for failure to attend to witness upon sum-
mons to that effect. From the facts on record and as agreed by both
counsel, at that time the appellant no longer held the majority shares
in the 15 respondent, a condition needed for officers of the respon-
dent to continue to be regarded as being in the public service of the
Lagos State Government as defined in section 318(1) of the 1999
E Constitution and which would have empowered the Governor of
Lagos State under section 1(i) of Cap 190, Laws of Lagos State to
set up a Tribunal of Inquiry with terms of reference within the
Governors legislative competence. Having lost its status of ma-
g jority shareholder in the 1* respondent, the 1st respondent and its
staff or officials ceased to be legally part of the public service of
Lagos State from 30/1/97. The sLrespondent and its staff/officers
became fully in the private sector and out of reach by way of Tribu-
nal of Inquiry. That does not leave the appellant without a remedy,
as it would want us to believe. Appellant still has the right to pro-
ceed against those members of staff or officers who might have
committed any crime in relation to the transaction leading to the
sale of its shares in the sLrespondent or who committed any civil
Hwrong in the matter in an appropriate court of law, definitely not by
way of Tribunal of Inquiry with consequences of approval of its rec-
ommendation as stated in section 14(2) of Cap 190, Laws of Lagos
State supra.

C

D
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The facts of this case has once again brought to the fore the
need for government to stay clear of operating strictly business concerns
as the government has the tendency to act in business as if it is acting in
government. The government really had no business being in or running
a business and should allow the private sector to take over what mghtly
belongs to them. The government however can continue to hold shares,
definitely not controlling shares of a purely business concern. This posi-
tion is advised by the changes in the world economy, policies and ideol-
ogy.

It should not be thought that | have not taken into consider-
ation the desire to enthrone accountability in the psyche of the
nation. | have; what | have been trying to say all along is that the
desire to enthrone accountability must not be at the expense of the
rule of law. This country operates a constitution which has defined?
the powers and the limits of each constituting organ of the state
and it is desirable, nay, compellable that each operates within the
sphere allotted by the constitution which is the supreme law of the
land. This is a court of law, not sentiments or morality or emotionE
| therefore resolve the issue against the appellant.

What is now left is the second issue in the cross-appeal. In argu-
ing the issue, learned counsel for the cross appellants referred to the
facts that it was the Governor of Lagos State who set up the Tribupal of
Inquiry to inquire into the sale and acquisition of the shares of Lagos
State Government in thé' lespondent by the'®respondent and that the
Governor also composed the said Tribunal of Inquiry with a serving
judicial officer as chairman. Learned counsel then submitted that from
the facts, the Governor of Lagos State as the Chief Executive of the State
was the complainant, the prosecutor and judge particularly as the Tribu-
nal of Inquiry was to make recommendations to the Governor for final
decision all to the exclusion of the respondents; that by virtue of the
provisions of section 36(1) of the 1999 Constitution no one is to fde a
judge in his own cause and that a person is entitled to fair hearing in the
determination of his civil rights and obligations; that the Tribunal of In-
quiry as constituted cannot be said to be independent and impartial. Sub-
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mitting in the alternative, learned counsel stated that an administrative
tribunal is bound to observe the rules of natural justice relying on Adigun
v. A-G Oyo State [1987] 1 N.W.L.R. (pt.53) 678 at 707, 719-720 and

that once a person can show that there is an infringement of natural

g justice against him, he needs show nothing more as the finding is suffi-
cient to grant him relief. Learned counsel then urged the court to resolve
the issue in favour of the cross appellants and allow the cross-appeal.

On his part, learned counsel for the cross respondent submitted

Cthat in appointing the Chairman of the Tribunal of Inquiry, the Governor
was acting pursuant to powers conferred on him by the Tribunal of
Inquiry Law and that by designating a serving High Court Judge as Chair-
man of the Tribunal of Inquiry no breach of the principles of nemo judex
in causa sua was thereby committed.

D Turning to the second arm of the submission of counsel for the
cross appellants which was in the alternative learned counsel submitted
that looking at the law under which the Tribunal of Inquiry was consti-
tuted it is clear that the said Tribunal of Inquiry is not a declaration mak-

Eing panel with powers to affect any settled rights of third parties, and
urged the court to resolve the issue against the cross appellants and dis-
miss the cross-appeal for being frivolous.

In his reply to the cross respondent’s brief, learned counsel for

l:the cross appellants cited and relied on Ridge v. Balwin [1964] A.C. 40.
supra and submitted that Tribunals of Inquiry are susceptible to the rules
of natural justice even when their function is merely to investigate and
recommend. Learned counsel also cited and relied on the following: R. v.
Electricity Commissioners, Ex Parte London Electricity Joint Committee

G co. Supra, the Attorney-General Canada and Canadian Tobacco
Manufacturer’s Council [1886] 26 D.L.R. (4th) 677 and Adigun v. A-G
of 20 Oyo State also supra.

To begin with | have to observe that | find the issue under consider-

H ation not to be a serious one at all - it is an anti climax. | find it hard to
agree with learned counsel for the cross appellants that from the facts of
this case and the law applicable thereto the rules of natural justice, par-
ticularly that of nemo judex in causa sua - No one shall be a judge in his
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own cause - has been breached in the instant case. May | ask learned
counsel for the cross appellants whether he would maintain his position
if the Government of Lagos State in an appropriate case decides to pro-
ceed say for fraud in the transaction leading to the sale against staff or
officers of the respondents in the High Court of Lagos State. Wouid he
say that the government is a judge in its own cause? What of if the
Federal Government were to sue or is sued in the Federal High Court
which very often happens?

I however agree with learned counsel for the cross appe):
lants that as far as the applicability of the rules of natural justice to
Tribunals of Inquiry is concerned the dichotomy between adminis-
trative and judicial or quasi-judicial Tribunals of Inquiry has long
been consigned to the rubbish heap of legal history, the new trend
being that such bodies, however described, must obey the rules [of
natural justice performance of their duties; they have the duty to
at least act fairly.

| therefore resolve the second issue in the cross-appeal against the
cross appellants. E

In conclusion | find no merit in the main appeal which is accord-
ingly dismissed. The cross-appeal fails and it is also dismissed. In all the
circumstances, there will be no order as to costs.

T

BELGORE CJN

The subsidiary legislation by Government of Lagos State setting
up an inquiry into how a company is run or how its share capital is
arranged iwltra vires as such subjects are within the competené% of
Federal High Court to try, being a matter in the Exclusive List relating to
Company Legislation.

| therefore agree entirely that this appeal, based on concurrent
decisions of the lower courts, is without merit and | dismiss it. ffthe
cross-appeal, as held in the judgment of my learned brother, Onnoghen,
J.S.C. also fails. | make the same consequential order as to costs as in
the judgment of Onnoghen, J.S.C.
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KALGO JSC
I have had the privilege of reading in draft the judgment just deliv-
ered by my learned brother. Onnoghen, J.S.C. in this appeal. | agree with
g him that there is no merit in the appeal and it ought to be dismissed. | also
agree that the cross-appeal therein ought to be allowed in part only. |
accordingly dismiss the appeal and allow the cross-appeal in part. | abide
by the order of costs made in the said judgment.

C

TOBI JSC

| read in draft the judgment of my learned brother. Onnoghen,
J.S.C, and | agree with him. | add this bit of mine.

D The appellant was the defendant in the Federal High Court. The
respondents were the plaintiffs. The crux of this matter is shares in the
respondents. The case of the respondents is that the Lagos State Govern-
ment ownedb1% of the shares in thetttespondent. By January, 1997,

Ethe State Government had reduced its shareholding to 25% by selling
1,040,000 of its previously held shares to ther@spondent. Conse-
guently, the shareholding of thef 2espondent grew from 49% to 75%,
whilst that of Lagos State Government reduced to 25% téspondent

= authorized share capital.

The Governor of Lagos State, by virtue of a Lagos State of Nige-
ria Official Gazette No. 26 of Z8August, 1999, set up a Tribunal of
Inquiry in the ® respondent. The Terms of Reference of the Tribunal of
Inquiry are as follows:

“(i) To determine the regularity or otherwise of the procedure of
sale of the shares.

(i) To establish the terms and conditions under which the sale and
disposal of the shares took place.

H (i) To ascertain whether the price of the shares was fair.

(iv) To determine whether the appropriate approvals were received
for the sale and acquisition of the shares.

(v) To ascertain the identity and the ownership of the company
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that acquired the shares.

(vi) To make necessary recommendations to the Lagos State
Government based on the Panel’s findings,

(vii) To ascertain any other matter(s) that may be pertinent to this
enquiry.” B

Before the date of sitting of the Tribunal of Inquiry chaired by
Phillips. J. of the Lagos State High Court, the solicitors of the8pon-
dent in a letter dated®*iSeptember, 1999 to the Chairman questioned
“..... the legal basis and validity of constituting a panel of inquiry ieto
the sale and acquisition of shares of Eko Hotels Limited, purely civil
matter”. Following the failure of the Company Secretary of thaet
spondent, Mr. Samuel Alabi one Mr. Olumide Adewunmi, Mr. Richard
Herb and Mr. Mark Devroye and others to appear before the Tribunal of
Inquiry, the Tribunal issued warrant for their arrest. It is in evidencethat
Mr. Samuel Alabi was arrested and put in custody'toBebtember 1999.

He was released the following dayf. September 1999.

On 17 September 1999 the respondents commenced an action
by way of originating summons at the Federal High Court. Lagos se&king
the determination of questions, a number of declarations and orders as
set out at pages 138 - 156 of the Record of Appeal. The gravamen of the
action is that the Legal Notice No. 10 of 1999 by which the Lagos State
Governor constituted a Standing Tribunal of Inquiry is null and voidgand
of no effect. The respondents based their contention on the premise that
the Governor of Lagos State has no authority or vires to make subsidiary
legislation empowering the conduct of an inquiry into the sale of shares
of the appellant in thes'respondent, being a matter or cause arisingGout
of the operation of the Companies and Allied Matters Act (CAMA) and
also that only the Federal High Court is competent to adjudicate on the
subject matter of sale of shares. The respondents further contended that
the empanelling of the Tribunal by the Governor was contrary to the
rules of natural justice and that the powers the Tribunal sought to@xer-
cise, particularly that of compelling witnesses did not extend to function-
aries of the respondents, not being public officers.

The Federal High Court granted the reliefs of the respondents but
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refused the respondents application for leave to amend their originating
processes. The court held that the Legal Notice is a subsidiary legislation
on the affairs of a limited liability company and that such being an item on
the Exclusive legislative List is ultra vires the powers of the Governor.
g The court consequently declared the Legal Notice null, void and of no
effect. The court also held that the Tribunal is a quasi-judicial body. On
impartiality, the learned trial judge held that as the Tribunal was consti-
tuted by the Governor himself (the complainant) its impartiality cannot
be guaranteed. The court therefore issued an order of prohibition against
the Tribunal. The court also held that the Directors of theedpondent
were not public officers at the time the cause of action arose, and there-
fore cannot be subjected to an inquiry.
An appeal to the Court of Appeal was dismissed. Dissatisfied, this
Dis a further appeal to this court. There is a cross-appeal. As usual, briefs
were filed and exchanged. The appellant formulated five issues for deter-
mination:
“3.1. Whether the terms of reference of the Tribunal of Inquiry
E complained about by the respondents pertain to civil causes or matters
arising from the operation of the Companies and Allied Matters Act.
3.2 Whether the respondents had the necessary locus standi to
maintain the action against the appellant.
3.3 Whether the Tribunal of Inquiry Set up by the appellant via
Legal Notice No. 10 of 1999 was a quasi-judicial body liable to an order
of prohibition.
3.4 Whether the lower court was right in holding that Legal Notice
No. 10 of 1999 was null and void having regard to its finding that terms
G of reference No. 4 in said notice is within the internal affairs of Lagos
State Government.
3.5 Whether the Lagos State Government can in 1999 validly
set up a Tribunal of Inquiry pursuant to Tribunal of Inquiry Law, Cap
H 190 Laws of Lagos State to inquire into the conduct or affairs of persons
who at all material times relevant to the enquiry were officers in the
public service of the state.”
The respondents formulated the following issues for determina-
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tion:

“1. Whether the Court of Appeal was right to have held that the
Tribunal of Inquiry into the sale of shares set up by the Lagos State Legal
Notice No. 10 of 1999 was a quasi-judicial body liable to judicial orders
of prohibition? B

2. Whether the Court of Appeal was right in holding that the respon-
dents had the necessary locus standi to maintain the action against the
appellant and to complain or institute the action regarding the summons
to witness and warrants of arrest issued by the Tribunal of Inquiry@

3. Whether the Court of Appeal was right to affirm the decision of
the trial court by holding that the making of the legal Notice No. 10 of
1999 as well as the composition and proceedings of the Tribunal of In-
quiry are ultra vires, unconstitutional, null and void as the Lagos State
Government has no legislative competence to prescribe the Terths of
Reference prescribed for the Tribunal of Inquiry?

4. Whether the Court of Appeal was right in holding that the employ-
ees of the respondents against whom the Tribunal issued and served
summons(es) to witness and Warrant of Arrest are not officers ik the
public service of Lagos State who may lawfully be made subject to the
Tribunal of Inquiry within the legislative intendment of the Tribunal of
Inquiry Law, Cap. 190 Laws of Lagos State of Nigeria. 19997

The cross-appellants formulated two issues for determinatiop:

“1. Whether the Court of Appeal was right to have held that the
Lagos State Government is free to attempt to find out whether those who
sold the shares had the required approval when the question whether re-
quired regulatory approvals were obtained is an item exclusively reserved
for Federal Legislative Competence under item 32 of the ExclusiveGLeg-
islative List of the 1999 Constitution of the Federal Republic of Nige-
ria?

2. Whether the Court of Appeal was right to have held that the
Tribunal of Inquiry was constituted in such a manner as secured its fhde-
pendence and impartiality?”

Learned counsel for the appellant, Mr. Oluseye Opasanya, submit-
ted on Issue No. 1 that although the Federal High Court is vested with
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exclusive jurisdiction in civil causes matters arising from the operation of
the Companies and Allied Matters Act, by virtue of section 251(e) of the
1999 Constitution, the constitutional provision does not imply that the
Federal High Court has jurisdiction over every matter or cause relating to

g Or connected with a limited liability company contrary to the decision of

the Court of Appeal.

Citing FBN PIc v. Jimike Farms Ltd. [1997] 5 N.W.L.R. (pt. 503)
81 and Shell Petroleum Co. Ltd. v. Maxon [2001] 9 N.W.L.R. (pt. 719)
541, learned counsel urged the Court to hold that the sale of shares of the
appellant in the 1st respondent being the kernel of Legal Notice No. 10 of
1999 is not a cause or matter arising from the operations of CAMA and
accordingly the respondents action does not come and cannot come within
the purview of section 251(1 )(e) of the 1999 Constitution.

D Learned counsel submitted that as the reliefs claimed by the re-
spondent are not about the management of the 1st respondent and or
assets of thestrespondent, but the constitutionality of Legal Notice No.

10 of 1999 vis-a-vis Item 32 of the Exclusive Legislative List, the action

Edoes not come within the purview of section 251( 1 )(e) of the 1999
Constitution. He cited Farinne v. Coker [2003] 7 W.R.N. 22.

On Issue No. 2. learned counsel submitted that as the company
has distinct and separate personality from its shareholders, the respon-

= dents had no locus standi in the matter. He cited Adesanya v. President of

the Federal Republic of Nigeria [1981] 2 S.C.N.L.R. 358 and Gamioba v.
Ezezi 11 [1961] All N.L.R. 608

On Issue No. 3. learned counsel submitted that the Tribunal of
Inquiry is by its functions not a judicial or quasi-judicial body and there-
fore not liable to order of prohibition. He cited Re Clifford and O’sullivan
[ 1921 ] AC 370; LPDC v. Fawehinmi [ 1985] 2 N.W.L.R. (pt. 7) 300 at
331; Ortese v. Military Government of Benue State [1991] 4 N.W.L.R.
(pt. 183) 107 and de Smith, Judicial Review of Administrative Actiin, 4

H edition. Chapter 2. pages 68 - 89.

On Issue No. 4, learned counsel urged the court to apply the blue
print rule to save Term of Reference No. 4, a term of reference which
the court of Appeal held as an internal affair of Lagos State Government.
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He contended that the court ought to have taken that position as the term
of reference was severable from the order terms of reference. He cited
fawehinmi v. Babangida [2003] 3 N.W.L.R. (pt. 808) 604.

On Issue No. 5. learned counsel submitted that the persons that
the Tribunal of Inquiry was set up to inquire into their conduct or affgirs
were at all material times relevant to the enquiry, officers in the public
service of the state. He cited section 1(1) of the Tribunal of Inquiry Law
and section 318(1) of the 1999 Constitution. Counsel submitted further
that assuming the staff of thé& fiespondent are no longer in the public
service of the appellant for the purpose of section 1(1) of Cap. 190, the
appellant could still validly inquire into the activities which took place at
the time when they were still persons in the public service: that is to any
time before 30 January. 1979. Counsel contended that the simple fact
that the staff of theslrespondent are no longer persons in the public
service of the appellant should not deprive the appellant its right to inves-
tigate their activities when they did at the time they were still in its public
service. He urged the court to allow the appeal.

Learned counsel for the respondents, Mr. Babatunde Fagbolminlu,
submitted on Issue No. 1 that the Tribunal is a quasi-judicial body liable
to orders of prohibition. He examined what he regarded as the major test
for identifying judicial functions, namely the conclusiveness test, trap-
pings and procedure and interpretation and declaration. He cited LRDC
Fawehinmi [1985] 2 N.W.L.R. (pt. 7) 300 at 331. He urged the court not
to interfere with the concurrent findings of the two lower courts.

On Issue No. 2. learned counsel submitted that the respondents
had the necessary locus standi to institute the action against the appellant.
He pointed out that as thé' fespondent is the company whose shares
were the subject matter of the enquiry to be conducted by the Tribunal of
Inquiry and the 2nd respondent is tH&% majority shareholder of the
shares of theslrespondent, they have locus standi to institute the action.
To learned counsel, they have shown sufficient interest in the Terhhs of
Reference to justify the conclusion that the respondents have the requi-
site locus standi to institute and to maintain the action against the appel-
lant.
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Taking Issue No. 3, learned counsel contended that the extent
that the Tribunal of Inquiry empanelled by the Legal Notice No. 10 of
1999 purports to go outside the parameters of persons and functions
prescribed in section 1 of the Tribunals of Inquiry Law to conduct an

g inquiry, the making of the Legal Notice is ultra vires the powers of the
Governor, is unconstitutional, null and void. He examined the Terms of
Reference from page 15 to page 20 of the brief.

Dealing with Issue No. 4. learned counsel contended that the argu-
ment that at all times to the sale of the shares, all functionaries d¢f the 1
respondent were persons in the public service of the appellant must nec-
essarily collapse because the very basis of the constitution and jurisdic-
tion of the Tribunal and the empanelling thereof is ultra vires the Gover-
nor of Lagos State and therefore unconstitutional, null and void. He called

Din aid section 1(1) of the Tribunals of Inquiry Laws of Lagos State and
section 318(1) of the 1999 Constitution. He also examined when the
cause of action accrued to the respondents lo buttress his argument that
the functionaries of the'ttespondent were persons in the public service

E of the appellant. He urged the Court to dismiss the appeal.

Learned counsel for the appellant, in his reply brief, said that the
respondents did not properly situate the test for identifying judicial func-
tions.-He therefore took time to situate the test in his own way from page

1 to page 3 of the reply brief. He cited Reid v. Secretary of State of
Scotland [1999] 2 AC 512.

On concurrent findings of fact, learned counsel submitted that the
rule on concurrent findings does not apply to errors of law made by the
two lower courts or to conclusions of such courts or questions of law,

G but rather concurrent findings of facts. He referred to Grounds 1,2,3,4,7,9
and 10 of the Appellants Notice of Appeal.

Responding to the submission of counsel for the respondents in
respect of composition and proceedings of the Tribunal being ultra vires,

H learned counsel pointed out that by virtue of section 5(a) of the Tribunal
of Inquiry Law, the Tribunal is empowered to procure all such evidence,
written or oral, and to examine all such persons as withesses as the
tribunal may think necessary or desirable to procure or examine. Citing
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Attorney-General v. Great Eastern Ry [1880] 5 App. Cas. 473, learned
counsel argued that the exercise of the Governor’s discretion pursuant to
the Tribunal of Inquiry Law and the exercise of the power of the Tribu-
nal of Inquiry pursuant to the Legal Notice issued by the Governor can
therefore not be said to be ultra vires. B

Learned counsel for the cross appellant, submitted on Issue No. 1
of the brief that on the evidence before the Court of Appeal, the nature of
requisite approval into which the Standing Tribunal of Inquiry was, by
Item 4 of the Terms of Reference, authorized to conduct the inquirycwas
not limited to the approval of the State Executive Council but included
that of regulatory approval such as that of the Security and Exchange
Commission. He referred to paragraph 14 of the Counter-Affidavit of
Abiola Fatoye in the Federal High Court Lagos érDg¢tober. 1999 and
Exhibits B-B2 attached to the counter-affidavit in paragraph 15 thePeof,
In the circumstances, counsel contended that the Court of Appeal misdi-
rected itself on the facts and the evidence on the record to have confused
its definition of requisite approval to State Executive Council approval as
opposed to regulatory approval such as the approval of the Securiky and
Exchange Commission. He examined the relevant provisions of the 1999
Constitution, in particular Part 1 of théZSchedule of the Exclusive
Legislative List and section 20 of the Tribunals of Inquiry Law Cap. 190
Laws of Lagos State. F

Counsel pointed out that the question of the Blue Pencil Rule was
not at anytime raised as an issue before the Court of Appeal and the
question does not relate to any of the grounds of appeal filed by the
appellants in this court. Citing Godwin v. The Christ Apostolic Church
[1989] 14 N.W.L.R. (pt. 584) 162 at 174, learned counsel urgeégthe
court to discountenance the issue of Blue Pencil Rule.

Learned counsel submitted on Issue No. 2 that as the Governor
played the role of prosecutor, and the fact that the Chairman of the Tribunal,
a judicial officer in the service of the Lagos State Government, wad ap-
pointed by the Governor, the Court of Appeal was right to have held that
the Tribunal of Inquiry was not constituted in such a manner as to secure
its independence and impatrtiality. He relied on section 36(1) of the 1999
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Constitution and the twin maxims of nemo judex in cuasa sua and audi
alterem partem in the constitutional context of fair hearing. Counsel urged
the court to set aside the findings of the Court of Appeal on the issue and
hold that the nemo judex in causa sua principle of natural justice was

g breached in constituting, appointing and empanelling of the Standing Tribu-
nal of Inquiry. He urged the court to allow the cross-appeal.

In his reply to the cross-appeal, learned counsel contended that
Ground one in the respondent’s/cross appellant’s Notice of Cross-appeal
challenges the lower court’s holding that thagos State Government is
free to attempt to find out whether those who sold the shares had the
requisite approval.”"He submitted that the appellants/cross-respondents
characterization of the holding as a mere obiter dictum and as a mere
passing remark is misconceived.

D Still on Ground one, learned counsel submitted that the ground is
competent. He opined that leave of court is not required to canvass the
point and the ground of cross-appeal is competent. He cited Ogunbadejo
v. Owoyemi [1993] 1 N.W.L.R. (pt. 271) 517 at 524.

E Taking the ambit of Terms of Reference No. one and four, learned
counsel submitted that they clearly fall within Item 32 in the Exclusive
Legislative List of the Constitution of the Federal Republic of Nigeria,
1999. He cited Williams v. Dawodu [1988] 4 N.W.L.R. (pt. 87) 189. As

F bages 7to 13 of the reply brief which deals with the need of the Tribunal
of Inquiry to comply with the rules of natural justice is repetitive of Issue
No. 2 of the Cross-appellants brief, | shall not take it, although counsel
used the opportunity of the reply brief to cite more cases.

| should take the issue of locus standi of the respondents first.

G This is because if | come to the conclusion that the respondents have no
locus standi to institute the action, the matter ends there and no other
issue will be available for consideratidhis the law that to have locus
standi to sue, the plaintiff must show sufficient interest in the suit before

H the court. One criterion of sufficient interest is whether the party could
have been joined as a party to the suit. Another criterion is whether the
party seeking for the redress or remedy will suffer some injury or hard-
ship arising from the litigation. If the judge is satisfied that he will so
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suffer, then he must be heard as he is entitled to be heard as he has the
locus standi to be heard. See Chief Ojukwu v. Governor of Lagos State
[1985] 2 N.W.L.R. (pt. 10) 806. The interest of the plaintiff must be real
and tangible in law. It must be cut-and-dry and without the least equivo-
cation. It must not be a caricature of an interest, not a make-bgjieve
interest, not one of personal or self aggrandizement but one which is
clearly and unequivocally donated to the plaintiff in the light of the facts

of the case and the law.

A person who is in imminent danger of any conduct of the adverse
party has the locus standi to commence an action. See Olawoyin v. Attor-
ney-General of Northern Region [1961] 1 All N.L.R. 269; Gamioba v.
Ezezi [1961] 1 All N.L.R. 584. A person has locus standi not only be-
cause he is connected or in close proximity, with the suit or action but
that the result of any litigation outside him will directly affect his Iegal
rights and to his detriment. Of course, the person must prove that his
civil rights and obligations will be affected or are affected in the matter.
That is the essence of section 6(6)(b) of the 1999 Constitution which
provides as follows: E

“The judicial powers vested in accordance with the foregoing pro-
visions of this section shall extend to all matters between persons, or
between government or authority and to any person in Nigeria, and to all
actions and proceedings relating thereto, for the determination ofFany
question as to the civil rights and obligations of that persons.”

Let me take some paragraphs of the verifying affidavit and the
counter affidavit. Ireproduce hereunder paragraphs 8, 9, 11, 12, 13, 18
and 19 of the verifying affidavit:

“8. By 3I*day of December, 1996. EHL's Nominal Share Cap%al
was N8,000,000.00 only, divided into 4,000,000 ordinary shares of N2.00
nominal value as to each individual share, all of which had been issued
and fully paid as at that date. The registered holders of those 4,000,000
ordinary shares as at the relevant date were the following two entities: -

Name of Shareholders Number of share Percentage share
Held Holding

Lagos State Government 2,040,000 51%
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of Nigeria
Oha Limited 1,960,000 49%
B TOTAL 4,000,000 100%

There is now produced and shown to me herewith delivered, and
marked Exhibit EHL 5, in proof, a copy of EHL's Annual Returns made
up to 31st December, 1996 obtained from the Corporate Affairs Com-
mission at a time contemporaneous with that of its filing.

9. In other words, the two shareholding proprietors/registered
owners of the entire issue and fully paid share capital of EHL at the close
of its 1996 accounting-year were THE GOVERNMENT OF THE LAGOS
STATE OF NIGERIA, and OHALTD., the Second92Z\pplicant above-

D hamed: in the respective percentage shareholding ratios shown depicted
in the table at the foot of the preceding paragraph.

11. By a Share Purchase Agreement executed 6Gri@fuary.

1997 on behalf of the Lagos State Government, asSiiéer” , and on

E behalf of Oha Ltd., aSThe Purchaser’, and so executed on the part of

each by their respective Chief Executives, in the presence of withesses,

the Lagos State Government sold, while Oha-Ltd bought and acquired, in
exchange for the valuable consideration in the Agreement’s body there
mentioned:-

“The 1,040.000 shares: The 1,040.000 ordinary shares of EHL
owned by seller which are to be sold by seller to purchaser pursuant to
this Agreement and which constitute 26% of EHL's authorized, issued
and outstanding ordinary shares.”

There is now produced and shown to me herewith delivered, and
marked Exhibit EHL. 6, a duly executed copy of the Share Purchase
Agreement.

12. 1 am reliably informed by Oha Limited, and | verily believe,

H that their decision to purchase the subject 1,040,000 shares from the
Lagos State Government was informed, in part, by a number of repre-
sentations and warranties solemnly made by the Lagos State Govern-
ment to Oha Limited, for the latter’'s comfort, all of which were advis-

F
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edly written into the Agreement’s text as an integral part of the
understanding(s)...

13. It was on the foregoing footing that the Share Purchaser Agree-
ment was conceptualized. By virtue of its execution, as the Agreement
itself states, Oha Limited acquired from the Lagos State Governmest, in
pursuance.

..... all its rights, title and interest in and to the 1,040,000 shares .

... Free and clear from any lien, option, or claim whatsoever.’

I most humbly invite the attention of this Honourable Courj_to
Exhibit EHL 6's pages 11 to 12, and to its page 13, where may be found
all the requisite subscriptions and corporate-seals of due execution sepa-
rately endorsed by the parties’ duly accredited paramount functionaries,
both at the foot of the substantive agreement itself, as well as on the
Instrument of Transfer of its Article I, Clause 1,1 ‘s, deliberate sepQrate
mention.

18. Finally, by way of preliminaries, by thes3day of December,
1997. EHL's Nominal Share Capital remained at N8,000,000,00 only, still
divided into 4,000,000 ordinary shares of N2.00 nominal value as &t that
date. In due reflection, however, of the revised ownership structure of all
the shares in EHL that had, by the Exhibit EHL.6 shRwechase Agree-
ment, been effectuated, the proportionate-distribution in ownership of
those 4,000,000 ordinary shares as at the relevant date, althou&h still
vested in the Lagos State Government, and Oha Limited only, had, how-
ever, become so vested in them in the following altered ratios:-

Name of Shareholders Number of share Percentage share
Held Holding
Lagos State Government 1,000,000 25%
of Nigeria
Oha Limited 3,000,000 75% H

TOTAL 4,000,000 100%
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There is now produced and shown to me herewith delivered, and
marked Exhibit EHL.9, a copy of EHL's Annual Returns made up to 31
December. 1997 obtained from the Corporate Affairs Commission at a
time contemporaneous with that of its filing in proof of the within-stated

g facts.

19. On 23 August, 1999, a Lagos State of Nigeria Official Ga-
zette No. 26. Volume 32, dated2Bugust. 1999, was published, this
text includes a Lagos State Legal Notice No. 10 of 1999, the same having
been made on 2Rugust. 1999 under the hand of the Governor of Lagos
State, who entitled it:-

“Instrument Constituting the Standing Tribunal of Inquiry into
the Sale And Acquisition of Shares of Eko Hotel in 1995”.

The appellant responded to the above paragraphs in their counter-

D affidavit:

“4. The Defendant admit paragraph ..... 19 of the Verifying Affi-
davit of the plaintiffs.

6. The Defendant admits paragraphs 11, 12, 13... and 18 of the

E Verifying Affidavit only to the extent that the documents referred to therein
exist, and are attached as Exhibits - but state that they raise issues and
matters that are subject matter of the inquiry at the Tribunal.”

By the above the appellant admitted paragraphs 8, 9 and 10 of the

= Verifying Affidavit of the respondent. He also admitted paragraph 11, 12.
13 and 18 to some extent as exhibits. In the light of the above the follow-
ing facts are admitted: (1) As at*3ecember, 1996 the'tespondent’s
nominal share capital was N8,000,000.00 divided into 4,000,000 ordi-
nary shares of N2.00 nominal valy@) The Lagos State Government

G owned 2,040,000 which is 51%. (3) The Oha Limited owned 1,960,000
which is 49%. By Gazette No. 26, volume 32 dated R8gust, 1999,
the Governor of Lagos State by an instrument constituted the Standing
Tribunal of Inquiry into the sale and Acquisition of Share of Eko Hotel

H Limited in 1995. (4) By agreement executed ¢nlanuary, 1997, the
Lagos State Government sold to Oha Limited. 1,040,000 shares. (5) The
transaction was informed, in part, by a number of representations and
warranties made by the Lagos State Government to Oha Limited. (6) The
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agreement of the sale and purchase-of the shares provided inter alia that
Oha Limited acquired from Lagos State Government “... all its rights,
title and interest in and to the 1,040,000 shares ....frontlead from

any lien, option, or claim whatsoever. (7) As at Becember 1997, the
revised ownership structure of Lagos State Government was 1,048,000
which is 25%. (8) As at the same date the revised ownership structure of
Oha Limited was 3,000,000 which is 75%.

From the above admitted facts, it beats me hollow and hands down
for the appellant to argue that the respondents have no locus standi to
institute the action. | am of the view that the respondents have propri-
etary pecuniary interest to the movement and holding of shares and there-
fore have locus standi to seek redress in a court of law. The submission
of learned counsel for the appellant is a big joke and | do not think | am in
the mood to share in that joke. D

It is in the light of the above factual position that | agree with the
learned trial judge when he said at page 236 of the Record:

“The locus standi of the two plaintiffs to maintain this action for
judicial review and declaratory orders is impeachable since tt@din- E
tiff is the company whose shares are to be the subject-matter of the en-
quiry while the # plaintiff is the 75% majority shareholder of the shares.”

The Court of Appeal, per Oguntade, J.C.A. (as he then was) said
on the issue at page 506 of the Record: F

“In the above deposition it was made clear that the four persons
against whom the Tribunal issued witness summons were the principal
officers of the % respondent. It is correct statement of the law that each
of the four officials has interest and capacity distinct and separate from
the F'respondent which is a body corporate. But such separate int&fests
can converge and become inseparable as was the case here. Even if no
witness summons had been issued, tHeekpondent, if it perceived that
the Tribunal of Inquiry was invalidly set up, could bring proceeding for
prohibition. The foundation of the Respondents’ suit was the allegéddl in-
validity in the manner the Tribunal of Inquiry was set up.. It is my view
that the Respondents had standing to bring the suit.”

| entirely agree with the courts below. It is the law that the proper
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plaintiff in respect of share holding in a company is the company itself. It
is only when claim of a shareholder is related to his personal claim in the
company that the company will be denied to sue on the ground that it has
no locus standi.

B | should take the Rule in Foss v. Harbottle [1843] 2 Ha. 461 be-
cause it is applicable here. The Rule is that the company or association is
the proper plaintiff in all actions in respect of injuries done to it. No
individual will be allowed to bring actions in respect of acts done to the

¢ company which could be ratified by a simple majority of its members.
The Rule has been applied in our courts. Thus in Tanimola v. Surveys
and Mapping Geodala Ltd. (1995) 6 N.W.L.R. (pt. 403) 617 the courts
held that the operation of a company is principally by the will of the
majority shareholders. Where there is litigation in respect of the affairs of

D the company, the principle as to the competence of such action is gener-
ally governed by what has become known as the rule in Foss v. Harbottle.
The rule applies in Nigeria in that (Tjhe proper plaintiff in an action in
respect of a wrong alleged to be done to a company or association of

E persons is prima facie the company or the association of persons itself..

Learned counsel for the appellant in his effort to fault the conclu-
sion of the Court of Appeal on locus standi, submitted that the Count was

g wrong in holding that the respondents had locus stavittiout specify-
ing the factual basis upon which the respondents possess such standing.”
| have given the factual basis above and | hope that learned counsel will
be satisfied. | am rather surprised and totally flabbergasted at the submis-
sion of counsel thdthe respondents have no justiciable interest which
may be affected by the setting up of the Tribunal of Inquifjith the
greatest respect, the respondents have bundles of interest and the interest
is clearly justiciable under section 6 of the 1999 Constitution. Learned
counsel, in my humble view, clearly missed the point. I think | can now

H drop the issue of locus standi and move to other issues. | should first deal
with the issue of constitutionality which takes me to the Constitution.

While the appellant built its case on section 1 of the Tribunal of
Inquiry Law and section 318 of the Constitution, the respondents built
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their case on section of the Tribunal of Inquiry Law. Item 32 of the
Exclusive Legislative List of the 1999 Constitution and the Terms of Ref-
erence.

The legislative powers of a State Government are contained in
section 4(7) of the Constitution. The subsection provides as followgs:

“(7) The House of Assembly of a state shall have power to make
laws for the peace, order and good government of the state or any part
thereof with respect to the following matters, that is to say-

(a) any matter not included in the Exclusive Legislative Listcset
out in Part 1 of the Second Schedule to this Constitution:

(b) any matter included in the Concurrent Legislative List set out
in the first column of Part 11 of the Second Schedule to this Constitution
to the extent prescribed in the second column opposite thereto: and

(c) any other matter with respect to which it is empowered to fRake
laws in accordance with the provisions of this Constitution.”

As it is, the House of Assembly of a State is restricted to make
laws on matters not included in the Exclusive Legislative List set out in
Part | of the Second Schedule to the Constitution. It can only makegaws
in matters included in the Concurrent Legislative List set out in the first
column of Part Il of the Second Schedule to the Constitution to the
extent prescribed in the second column opposite thereto. There is also a
third arm which is omnibus and it is that the House of Assembly|pf a
State can make laws on any other matter with respect to which it is
empowered to make laws in accordance with the provisions of the Con-
stitution. The subsection clearly vindicates the concept of federalism and
it should be so because the country operates a Federal Constitution. See
generally Attorney-General of Abia State v. Attorney General of the Bed-
eration [2002] 2 N.W.L.R. (pt. 763) 264; Attorney-General of Ondo State
v. Attorney-General of the Federation [2002] 9 N.W.L.R. (pt. 772) 222;
Attorney-General of Lagos State v. Attorney-General of the Federation
[2003] 6 S.C. (pt. 1) 61. H

Item 32 of the Exclusive Legislative List inter alia provides as fol-
lows:

“Incorporation; regulation and winding up of bodies corporate....”
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| have no difficulty in coming to the conclusion that the respon-
dents qualify as bodies corporate within the meaning of item 32 as they
are companies within the meaning of the Companies and Allied Matters
Act, Cap. 59, Laws of the Federation, 1990.

B It is the argument of learned counsel for the appellant that al-
though Item 32 confers on the National Assembly power to legislate on
o incorporation, regulation and winding up of bodies corporate,,,”
there is nothing within Legal Notice No. 10 of 1999 which deals, whether
directly or indirectly, with either incorporation, regulation or winding up
of I respondent. Counsel for the respondents thinks differently. To him,
Item 32 removes the matter totally from the State Government.

Generallywords in a Constitution bear their ordinary grammatical
meaning, when the intention of the maker of the Constitution is clear and

D can be captured at a glance of the language. However, where the mean-
ing is not directly obvious on the face of the language, the court will
investigate the intention behind the use of the language and come out
with an interpretation or construction that best fits the apparently hidden

Eintention. That is one principle of constitutional interpretation. Another
principle is that courts are enjoined to give a liberal interpretation to the
language of the constitution in order to achieve the desired purpose of the
maker of the Constitution. The court will not embark upon such an exer-

= cise where the language is exact, precise and concise and therefore not
able to admit a liberal interpretation the court will succumb to the clear
meaning. The court takes this position of least resistance because it can-
not wear gloves for battle with the makers of the Constitution as that will
vex or annoy their intention. After all, the law of statutory interpretation

Gis clear that courts invoke their interpretative jurisdiction to vindicate the
intention of the lawmakers. They cannot plant their judicial mind or thought
in place of the intention of the lawmakers.

Three expressions in Item 32 attract my attention. They are incor-

H poration, regulation and winding up. | do not think | should waste my
time in respect of the first and third expressions because they do not in
any way apply to the matter before us. While incorporation brings about
a company in terms of establishment, winding up seems to be the oppo-
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site, as it closes down the company, if | may use that commonplace
expression to capture the meaning for my purpose. Both expressions
convey their technical meaning in Item 32 and not their daily market-
place meaning in society. For instance, the word incorporation in the
context does not mean to make something a part of a group or of gome-
thing larger or include, simpliciter. So too the wbndnding” does not
mean having a twisting turning shape. These are what | mean by their
daily marketplace meaning. | think | have made myself clear.

I am done with the two expressions. | now come to the middle
expression and it is regulation. It is a word of large purport and meaning.
The expression generally means official rule or order, as one can rel-
evantly say “regulations governing the issuance, allotment and sale of
shares within the provision of Parts V and VI of the Companies and Allied
Matters Act, 1990. The word also has a synonyricontrol” . The D
word “control” means to have a directing influence over something or to
regulate or have power over something as one can relativelytisay
Government owns controlling shares in the compalrstibuld also men-
tion to complete my position that Part 1l of the First Schedule tcethe
Companies and Allied Matters Act bears the headiRggulations for
the management of a private company limited by shares.”

In the light of the above, and the fact that the Companies and
Allied Matters Act, 1990 has comprehensively and copiously prov,i_ded
for the floatation and all that of shares, it is my humble view that the
Terms of Reference fall within the precinct and purview of Item 32 of
the Exclusive Legislative List.

And that takes me to section 20 of the Tribunal of Inquiry Law,
Cap. 20 Law of Lagos State. It provides: G

“The powers conferred by this Law upon the Governor may be
exercised by him in respect of any matter the legislative competence of
the Lagos State.”

By the section, the Governor of Lagos State is only competdiit to
set up a Tribunal of Inquiry in respect of matters, which the House of
Assembly of Lagos State can legislate under section 4(7) of the Constitu-
tion. The Governor of Lagos State cannot set up a Tribunal of Inquiry in
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respect of matters in the Exclusive Legislative List, which are reserved
for the National Assembly to legislate.
| have carefully examined the seven terms of reference and | am
of the view that they are outside the powers of the Governor of Lagos
B State. Let me give one example and it is Term of Reference No. (V). How
can Governor of a State ask a Tribunal of Inquiry to ascertain and iden-
tify ownership structure of the company that acquired the shares, when
matters in respect of companies is in the Exclusive Legislative List? For
the avoidance of doubt, | want to make my position clear that while
section 1(1) of the Tribunals of Inquiry Law vests in the Governor of
Lagos State to continue by instrument a tribunal, he cannot go outside
the provisions of the Law.
I do not know whether | should go into any other issue in the light
D of the above. Perhaps, | should, in the event that | am wrong. And that
takes me to the argument of learned counsel for the appellant on the
section 251(1)(e) of the 1999 Constitution jurisdiction of the Federal
High Court. By the subsection, the Federal High Court has jurisdiction
E over mattersarising from the operation of the Companies and Allied
Matters Act or any other enactment replacing that Act or regulating the
operation of companies incorporated under the Companies and Allied
Matters Act.”
= The operative and telling word feperation”. Another expres-
sion is our familiar one, this time around, the vertregulating” . Con-
textually, the word operation means the carrying on or managing a trade
or business as one can Sayr company operates in several branches in
the country.”As | have already dealt with the meaning of the rfoegu-
lation”, | do not intend to take the verb variamigulating”. But | should
quickly make the point that the expressityagulating the operation of
companies incorporated under the Companies and Allied Matters Act”
covers the provisions of Parts V and VI of the Act. Accordingly, the
H Federal High Court is vested with exclusive jurisdiction to entertain the
suit, and | so hold. | also hold that the Terms of Reference of the Tribu-
nal of Inquiry pertain to civil causes or matters arising from the operation
of the Companies and Allied Matters Act for which the Federal High
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Court is vested with exclusive jurisdiction.

| should now take the issue of whether the Tribunal of Inquiry set
up by the Governor of Lagos State was a quasi-judicial body liable to an
order of prohibition. It is the submission of learned counsel for the appel-
lant that it is the nature of the functions of a statutory body that dgter-
mines whether a body is a judicial or quasi-judicial body and not the
nature of complaints against the Tribunal as held by the Court of Appeal.
To counsel, the Tribunal of Inquiry, by its functions, is not a judicial or
quasi-judicial body and therefore not liable to order of prohibition. Learned
counsel for the respondents holds the opposite view. To him, the Ter.:bu—
nal of Inquiry is a quasi-judicial body and therefore liable to order of
prohibition.

| entirely agree with learned counsel for the appellant that the na-
ture of the complaints is not the criterion, or determinant of whether a
Tribunal of Inquiry is a judicial, quasi-judicial or purely administrative
body. On the contrary, the functions of exercise by that body are the
basis for determination. After all, plaintiff can ambitiously package all
sorts of complaints, relevant or irrelevant, or completely outrageo@s, to
make or buttress his case and that cannot be basis for determination
whether the body is a judicial, quasi-judicial or purely administrative one.

In LPDC v. Chief Fawehinmi [1985] 2 N.W.L.R. (pt. 7) 300, this
court held as follows: (1) The exercise of judicial powers by a statytory
body is determined largely by the nature of its functions. (2) The test
necessary for determination whether a statutory body has judicial pow-
ers are: (a) whether it has before it a lis inter parties; (b) whether the
decision of the statutory body is binding, and (c) whether the decision is
conclusive or final. One other criterion for determining whether a TI%U-
nal of Inquiry exercises a judicial, quasi-judicial or purely administrative
function is to examine the order or likely order as it relates to and affects
the legal rights of the parties. If the terms of reference affect or is ca-
pable or affecting the legal rights of the parties, the court will ndtl be
wrong in coming to the conclusion that it exercises either judicial or
quasi-judicial functions, depending on the weight or pendulum towards
judicialism in relation to the facts of the matter. Even where a court finds
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one out of a number of functions bearing or having the content of quasi-
judicial function, the court is entitled to treat the matter as quasi-judicial
and make an order of prohibition if appropriate.

Both parties agree that a Tribunal of Inquiry that exercises quasi-

g judicial functions is liable to order of prohibition. They are correct. That
is the law.

.My duty here therefore is to examine whether, from the functions
onferred on the Tribunal of Inquiry, it exercised quasi-judicial funct
ons or purely administrative functions. | have carefully examined the
functions conferred on the Tribunal of Inquiry and | have no difficulty in
coming to the conclusion that they are quasi-judicial in nature, and | so
hold.

The above apart, | entirely agree with the submission of learned

D counsel for the respondents that the power of arrest of a person, who
refuses to attend the Tribunal, is a judicial venture. Summons to appear
as a witness is a known court process which has an inbuilt psychology
of restricting the movement of the witness; and | emphasise here the

E expressiorfinbuilt psychology”. When the refusal on the part of the
person to honour the summons and attend the Tribunal to give evidence,
is followed by an arrest and possible incarceration, the punitive and penal
nature of the process is complete. Such a suffocating order, which lands

l:the contemnor in prison, cannot be interpreted as a mere administrative
function but a judicial or quasi-judicial one.

In the instant case, there is evidence that warrants of arrest were
issued by the tribunal against four persons. There is also evidence that
“on 8" September, 1999, Mr. Samuel Alabi, the Company Secretary of

Cthe Frespondent, was arrested and put in police custody uhif Sep-
tember, 1999 when his body was produced before the Tribunal by the
Police”. | had earlier said this. Can there be a better example of a Tribu-
nal undertaking quasi-judicial function than the above? The power was

H not exercised arbitrarily by Tribunal of Inquiry but duly vested in it by the
Tribunal of Inquiry Law Cap. 190, Laws of Lagos State of Nigeria, 1990.
And that takes me to Issue Nos. 4 and 5 in the appellant’s brief which |
should take together because they are related. In so far as section 1(1) of
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the Tribunals of Inquiry Law empowers the Governor of Lagos State to
set up a Tribunal of Inquiry, the act of setting up the Tribunal cannot be
said to be ultra vires, null and void. That is not the end of the matter. The
power conferred on the Tribunal, being related to shares in companies,
are ultra vires the Tribunal of Inquiry Act; vide section 1(1) of the Tripu-
nal of Inquiry Law.

There is still another aspect as it affects or relates to section 1(1)
of the Tribunal of Inquiry Law. The subsection vests in the Governor of
Lagos State with power to constitute a Tribunal of Inquiry inter alig, to
inquire into the conduct of affairs of any officer in the public service of
the state, or any officer in a local authority in the State...”

It is the submission of learned counsel for the appellant that the
material time relevant to the inquiry for which the Tribunal was set up by
the appellant is any time before38anuary 1997 and not thereafter.
Relying on Mosojo v. Oyetayo [2003] 5 S.C. 134, learned counsel sub-
mitted that a cause of action arises on the date of occurrence, neglect or
default complained of and not the consequence or the result of the above.
Accordingly, the staff of the 1st respondent were at all material times,
persons in the public service of the appellant to whom section 1(1) of the
Tribunal of Inquiry Law applied.

Learned counsel submitted in the alternative that if Tribunals of
Inquiry do not usually relate to past events, they are bound by their,t_erms
of reference as contained in their respective enabling instruments. Rely-
ing on the terms of reference, counsel contended that they are clearly
limited to all times before 30January, 1997 which was the time the
appellant still held controlling shares in thieréspondent.

Counsel also made another submission in the alternative without
conceding the main issue that on grounds of public policy, even though
the staff of the 1st respondent are no longer in the public service of the
appellant for the purpose of section 1(1) of the Tribunal of Inquiry Law,
the appellant could still validly inquire into their activities which tddk
place at the time when they were still persons in its public service, that is
anytime before 30January, 1997.

Learned counsel for the respondents pointed out that the Standing
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Tribunal of Inquiry into the sale and acquisition of shares ofthhespon-

dent was empanelled in 1999 and it was at the point when the Tribunal
sought to compel the attendance of the employees of the respondents
that caused or motivated the respondents to institute the action in the
g Federal High Court, Lagos. He submitted that at the time the cause of
action accrued to the respondent in 1999, the Lagos State Government
was not a majority shareholder in théréspondent, having transferred
1,040,000 of its shares in the 1st respondent to thee@ondent two
years earlier in 1997.

In response to the submission of counsel for the appellant on the
30" January 1997 date; learned counsel contended that if the appellant
felt that there was justiciable cause of action which has accrued to it
before 3@ January 1997, the appellant reserved the right to institute an
D action in the appropriate form.

It appears to be common ground that the definition of public ser-
vice of the Federation in section 318(1) of the 1999 Constitution is ap-
propriate and applicable. | will not therefore go into that aspect. The
E aspect | should take is the relevant date. The law is most elementary that
a cause of action arises from the date of the wrong, which is the subject
of the grievance resulting in the relief. While | appreciate all the argu-
ments of counsel for the appellant, main and in the alternative’, they do
g hotgo anywhere to help the case of the appellant. CertaifilyaBiary,

1997 is too remote a date for this case. That date is not applicable at all.
I am with learned counsel for the respondents that the cause of action in
this matter accrued to the respondents in 1999 and not in 1997. And in
1999, the Lagos State Government was clearly not a majority share-
C holder in the 2 respondent and therefore not within the provision of
section 318(1) of the 1999 Constitution which defined public officers of
a state to mean staff or any company or enterprise in which the govern-
ment of a state or its agency holds controlling shares or interest.

Learned counsel for the appellant made so much of the fact that a
serving Judge was appointed Chairman of the Tribunal of Inquiry. To
him, this affects the independence of the Tribunal. | ask: in what way?
By this submission, learned counsel is indirectly questioning, if not di-
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rectly, serving Judges of States doing cases in which the State is in-
volved. Can he really say this? As long as the Tribunal of Inquiry Law
does not disqualify a serving judge to preside over Tribunals of Inquiry,
the Governor is free to make such appointment. Such appointment should
not give rise to subtle attack based on bias or likelihood of bias on thg part
of the Judge. While counsel has the legal right to raise issue of bias or
likelihood of bias based on specific factual situation or situations, they
cannot do so just for the fun of it to run down a judicial officer who is
not in a position to defend himself. Accordingly, | condemn the insiEua-
tion of learned counsel for the appellant as it lacks merit. Let public offic-
ers be trusted to do the right thing, even for once. Why not the judge the
public officer that he is, or should | say she is?

I think | can stop here. It is for the above reasons and the more
comprehensive reasons given by my learned brother, Onnoghen,g.S.C.
in his judgment that | too dismiss the appeal. The cross-appeal is also
dismissed. | make no order as to costs.

E
MOHAMMED JSC

| had the opportunity to read in advance the judgment of my learned
brother, Onnoghen, J.S.C. with which | entirely agree that the appeal and
the cross-appeal be dismissed. | shall express the same opiniongn my
own words in supporting the said judgment.

The dispute between the parties in this appeal arose over the opera-
tion of the ¥ Respondent Eko Hotels Limited, a Limited Liability Com-
pany jointly owned by the Lagos State Government, which before the
dispute owned 51% shares of the company and"theezpondent Oha
Limited which owned 49% of the shares. However, in January 1997, the
appellant decided to vacate its position of owner of controlling shares in
the company by reducing its share2%66as the result of selling 26% of
its shares to the"®Respondent whose shares consequently incrédsed
from 49% to 75% bringing it to occupy the position of owner of the
controlling shares in the company. The sale agreement for the transfer of
shares from the Appellant to th&! Respondent was signed or executed
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by no other official of the Appellant than the Governor of the State and
the Secretary to the Government.

When the new civilian elected Governor of Lagos State (the appel-
lant) came in to power in May 1999, The Governor, in exercise of the

B powers conferred on him by Section 1 of the Tribunal of Inquiry Law.
Capl190, Laws of Lagos State of Nigeria 1994 constituted a standing
Tribunal of Inquiry into the sale and acquisition of the Appellant’s shares
in the 1st Respondent by th& Respondent. The terms of reference of

Cthe Standing Tribunal include -

“1. To determine the regularity or otherwise of the procedure of
sale of the shares.

2. To establish the terms and conditions under which the sale and
disposal of the shares took place

8. To ascertain whether the price of the shares was fair.

9. To determine whether the appropriate approvals were received
for the sale and acquisition of the shares.

10. To ascertain the identity and the ownership of the company

E that acquired the shares.

11. To make necessary recommendations to the Lagos State Gov-
ernment based on the Panel’s findings.

12. To ascertain any other matter(s) that may be pertinent to this

F enquiry.”

The Standing Tribunal had 30 days to conclude its assignment and
submit its report and findings to the Governor. It was in the course of
this assignment that the Tribunal in exercise of its powers under the
Instrument constituting it as published in the Lagos State Gazette, issued
withesses summons to the officers of tHeREspondent to appear and
testify on the subject of the inquiry. When these officers protested against
their appearance and failed to show up as required by the summons served
on them, warrants for their arrest were issued by the Tribunal. However,

H before the execution of these warrants of arrest on the officers con-
cerned, the Respondents went to the Federal High Court Lagos Division
and instituted an action by way of Originating Summons against the Ap-
pellant challenging the validity of the power exercised by the Governor in

D
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constituting the Tribunal of Inquiry on the subject of the sale of the
appellant’s shares. The appellant promptly filed a counter affidavit to the
Respondents Originating Summons and the action was subsequently heard
and determined by the trial Federal High Court which granted all the
reliefs claimed by the Respondent against the Appellant after refusipg the
Respondents’ application to amend their Originating Summons. The trial
court in its judgment having found the Lagos State Legal Notice No. 10
of 1999 Constituting the standing Tribunal of Inquiry a subsidiary legis-
lation on the affairs of a Limited Liability Company, an item on the Ex¢lu-
sive Legislative List under the 1999 Constitution, is ultra vires the powers
of the Governor of Lagos State, and therefore declared the legislation null
and void and of no effect. The appellant’s appeal against this judgment to
the Court of Appeal was duly heard and dismissed resulting in the present
further final appeal. D

From the grounds of appeal filed by the appellant, issues were
identified in the appellant’s brief of argument for the determination of the
appeal. The issues are -

“1. Whether the terms of reference of the Tribunal of Inquiry cBm-
plained about by the respondents pertain to civil causes or matters aris-
ing from the operation of the Companies and Allied Matters Act.

2. Whether the respondents had the necessary locus standi to main-
tain the action against the appellant. F

3. Whether the Tribunal of Inquiry Set up by the appellant via
Legal Notice No. 10 of 1999 was a quasi-judicial body liable to an order
of prohibition.

4. Whether the lower court was right in holding that Legal Notice
No. 10 of 1999 was null and void having regard to its finding that ttecf’ms
of reference No. 4 in said notice is within the internal affairs of Lagos
State Government.

5. Whether the Lagos State Government can in 1999 validly set up
a Tribunal of Inquiry pursuant to Tribunal of Inquiry Law, Cap 180
Laws of Lagos State to inquire into the conduct or affairs of persons who
at all material times relevant to the enquiry were officers in the public
service of the state.”
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The Respondents who have also cross-appealed against the judg-
ment of the court below have formulated two issues in their cross-appel-
lants’ brief of argument for the determination of their cross-appeal. The
issues are-

B “1. Whether the Court of Appeal was right to have held that the
Lagos State Government is free to attempt to find out whether those who
sold the shares had the required approval when the question whether re-
quired regulatory approvals were obtained is an item exclusively reserved
for Federal Legislative Competence under item 32 of the Exclusive Leg-
islative List of the 1999 Constitution of the Federal Republic of Nige-
ria?

2. Whether the Court of Appeal was right to have held that the
Tribunal of Inquiry was constituted in such a manner as secured its inde-

D pendence and impartiality?”

This appeal and the cross-appeal arose from the proceedings and
judgment of the trial court where the respondents filed their action against
the appellant essentially challenging the right or power of the appellant to

E set up the Tribunal of Inquiry to investigate the sale of the appellant’'s
shares in thes1Respondent, a Limited Liability Company incorporated
under the Companies and Allied Matters Act. The trial court in its judg-
ment having held that the Appellant lacked the power to promulgate the

= instrument constituting the Tribunal of Inquiry and proceeded to declare
the action of the Appellant in this respect a nullity, which decision was
affirmed by the court below, the main issue in this appeal, in my view, is
as contained in the Respondents’ third issue. The issue reads-

“Whether the Court of Appeal was right to affirm the decision of

Cthe trial court by holding that the making of the legal Notice No. 10 of
1999 as well as the composition and proceedings of the Tribunal of In-
quiry are ultra vires, unconstitutional, null and void as the Lagos State
Government has no legislative competence to prescribe gvensl’ of

H Reference prescribed for the Tribunal of Inquiry.”

Resolving this issue one way or the other will take care of the
remaining issues which only came into being as the result of the exercise
of the powers of the Appellant under the Tribunal of Inquiry Law of
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Lagos State to bring the Tribunal of Inquiry into being.

In the Appellant’s brief of argument, it was argued that by virtue
of the provisions of Section 1(1) of the Tribunal of Inquiry Law CAP 190
Laws of Lagos State and the definition of the téPublic service of a
state” under Section 318( 1) of the 1999 Constitution, the appellant rightly
under the Law and the Constitution, exercised its power in constituting
the Tribunal of Inquiry for the purpose stated. The case of Okomu Oil
Palm Limited v. Iserhienrhien [2001] 6 N.W.L.R. (pt. 710) 660 was cited.
This argument is based on the fact that prior to the sale of the appellant’s
shares in theslrespondent on 30-1-97 the appellant held controlling
shares in theslrespondent, all the functionaries of ttfeRespondent
being persons in the public service of the Appellant, were among officers
whose conduct could be inquired into by the appellant.

The Respondents have however contended that since fRe- P
spondent whose shares the sale of which are in issue in the terms of
reference of the Tribunal is a private Limited Liability Company deemed
incorporated under the Companies and Allied Matters Act deemed en-
acted by the National Assembly, the Appellant had no power to make
subsidiary legislation on any subject matter contained in the Exclusive
Legislative List particularly on item 32 which expressly covers the incor-
poration regulation and winding up of companies such as the 1st Re-
spondent. F
The legislative powers conferred by Section 1(1) of the Tribunal
of Inquiry Law of Lagos State on the Appellant to constitute a Tribunal of
Inquiry are quite clear. Those powers do not reflect any power to consti-
tute a Tribunal to enquire into any sale or transfer of shares in a Limited
Liability Company deemed incorporated under the Companies and E]Iied
Matters Act resulting in divesting a share holder of his seat in holding
controlling shares in such company. The subject matter on which the
appellant was purported to have exercised its legislative power is com-
pletely within the Exclusive Legislative List of the Constitution of the
Federal Republic of Nigeria, 1999 thereby bringing the matter outside the
legislative competence of the Appellant which even by Section 20 ofthe T
ibunal of Inquiry Law itself, the Appellant is not competent to legislate u
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B

on. This of course means that the appellant has no power under Consti-
tution and consequently under the Tribunal of Inquiry into the sale and
Acquisition of share of Eko Hotel Limited published as Lagos State Legal
Notice No. 10 of 1999. Thus, in the absence of power to legislative
under the Constitution and the law, the instrument constituting the Tribu-
nal of Inquiry made by the appellant is null and void as declared by the
trial court and affirmed by the court below. In line with the decision of
this court in Fawehinmi & Ors v. Babangida & Ors [2003] 3 N.W.L.R.

C(pt. 808) 604 at 651, the need to examine the other issues in this appeal

D

and the cross-appeal may not even be necessary.

Accordingly with these few comments, both the appeal and cross-
appeal are hereby dismissed. | abide by the order on costs made in the
lead judgment.



